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reproduce it, and 1 had ot understood the’
Just. Compensation ‘Clause -to - guarantee
subsidies ; to -either:.private or . public
projects.. *Similarly, -if :more - demanding
building codes or.other:regulations will en:
hanée'the cost-of replacement, it is reasona-:
ble to assume that compliance itself will-be
of some benefit to the owner and hence
need not be financed by the condemnor

It may ‘be that a condemnee’s obhgatlon
to continue the function performed on the’
condemned property and hence to replace
the facility taken will résult jn loss of value
in that the condemnee does not have the
option of mvestmg his falr-markeb-value
award in a projéct that will provide the
condemnee with greater pet benefits than
would replacement . of the taken faq:hty
But ‘the existing law 1mposmg the. ohhga—
tion presumably embodies the policy Judg-f
rrIent. ‘that alhernatwe pro;ects from whxch
the condemnee rmght or m:ght not derwe
more benefits, should not be made avallable
to the eondemnee " Even if some incremen-_
tal loss due to legal constraints on the obli-
gated condemnee’s options is thus lmposed
it is sheer speculation to assure that this
loss will be equal to the full increase in cost
of the facility to be reprodueed or rep]aoed.
It seems to me that the argument for en-
hanced compensation to the obligated con-
demnee is nothing more. than a pa.rtlcular-
ized aubrmssnon that the award should ex-
ceed _ﬁalr market value ‘because of thef
unique uses to whleh the property has been'
put by .the condemnee or because qf thel
umque value the property has for 1t. '

4. The Court states that respondent. “is under fio-
legal or factual obligation to replace the camps. -
. ." Ante, at 1859, Although respondent,
which is subject to the Pennsylvama Nonprofit .
Corporation Act of 1972, 15 Pa.Cons.Stat.
.§ 7849 (1975); apparently-is not legally obliged
_to replace its camps, other private, nonprofit :
enterprises may be under a legal obligation—
imposed by their own articles of incorporation,
‘by the terms under which gifts are made to
them, or directly by state law-—to .continue.
financing of certain facilities or functions. In-
deed private organizations operated for profit‘
‘' may be under contractual or other legal oblnga-
tion to replace a condemned facility. :

- 1 thus dgree with the Court that the Just.
Compensation Clause does net require pay-:
ment. of the icost:of a substitute facility’
where the condemnee is a private organiza-
tion, even.if it could be sald that'duch’an.
owner is-in some sense obligateéd to replace’
the ‘property ¢ or that the public has a-stake
in the continuance ‘of the function that is
being condueted on the taken property® -1
also havé substantia! doubt that the Clause
should be any differently construed and ap-
plied where public property is condemned,”
whether or not the function conducted on'
the property fust be continued at another
location.®:  That -issue, however, is not be-
fore the Court and is expressly put aside for
anether day e
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“* Pretrial "detainees brought suit chal-‘_'
lenging the constitutionality of numerous”
conditions of confinement and practices in a
federally operated short-term custodial-’faJ

5. For purposes of decidmg whether an obliga-
tion to replace requires a condemnation award
' greater than market value, it is seemingly irrel-:
evant to whom the benefits of ownership may:-
be said to accrue, be this the “public” .or. pri-
vate entities.
: wer § 0 Cals LR
6. . Of course, gven if th:s is the proper interpre-
tat.ion of the Just Compensation Clause, Con-,
gress could enact leglslation providing for com-"
-pensation under the -substitute-facilities - ap-s
~proach in those situations in which.the United.
. States condemns publ:c property.... .. .. .-l
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cility. . The District Court, 428 F.Supp 433,
and 439 F.Supp. 114, enjoinéd double-bunk-:
ing of inmates and several regulations.and.

practices of prison -authorities.- - The United
States Caurt of Appeals for the Second
Gireuit, 573 F.2d 118, affirmed in pdrt.and

reversed. in part. - On certiorari; the. Su-
preme  Court,» Mr. Justice Rehnquist, held’
that:- (1) the confinement.of two inmates in’

individual rooms eriginally intended for sin-

gle occupancy did-not deny due process; «(2).
&-rule prohibiting inmates from receiving

hardcover .books that were not mailed -di-
rectly from publishers, book -elubs, or.book-
stores did not violate the First Amendment;

{8) a prohibition against inmates’ receipt. of:
packages of food and personal items from

outside the institution did not deny due
process; (4) a requirement that pretrial de-
tainees remain outside thelr rooms during
routine “shake-down” mspections by prison
officials did not violate the Fourth Amend-
ment, and (5) the practice of conducting
visual body-cav:ty searches of inmates fol-
lowing contact visits dld not vmlate the
Fourth Amendment. - ‘

Judgment of Ccurt of Appeals reversed
and remanded. . R

Mr. Justice ]_?owell filed an oplmon con-
curring in part and dlssentmg in part.

Mr. Justlce Marshall flled a dlssentmg
opinion. -

Mr. Justice Stevens filed a dissenting
opinion, in whlch Mr. Justlce Brennan
Jomed o

ol 18
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1. Prisons e=4(d) : At

_There was no requlrement that prlson_
offlclals make showmg of “compelling ne-’

cessity” to justify practices which restrict
constitutional rights of pretrial detamees
UB.C:A.Const. Aménd. 5.

2. Criminal Law b308

Presumptlon of mnooence s’ “doctrine’

that allocates burden of proof in crlmmal
trials and may alse serve as an admonish-
ment to jury to judge accused’s guilt or
innocence solely on: basis” of evidence ad-
duced at trial and not on basis of suspicions

99 SUPREME ’COURT REPORTER
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that may arise. from: fact of -arrest, indict--
ment, -or- custody or ifrom :matters intro~
duced as proof at trial; However, presump-
tion has no application to détermination of -
rights of pretrial ‘detainees during: confine-
ment before trial has even beg-un U.S C A. :
Const. Amend: 5. - - R

3 Constitutlonal st e=»262 S
In evaluatmg constitutionality of .con-
dmons or rmtnctlons of pretrial detentlon
that, lmphcaf.e protectlon against depnva-:
tmn of liberty without due process, pmperf
inquiry is whether those conditions or re-.
strictions' amount, to punishment of deta.m-i
ee. U SC AConst. Amend 5. :

4, Prisons ¢=°4(4)

" 'Absent showing of express intent to’
pugush if pamcuIar condition or. restnctlonk
imposed ‘on ‘pretrial’ detamee is reasonab]y/

'relabed to leg'mmabe nonpunltwe govern-_

ment.al obJectwe. it does not, mthout more,
amount to pumshment., but, eonversely, if
condltlon or restriction is arblt.rary or pur-
poseless, court may permlsslbly infer that
purpose of govemmental action is pumsh-
ment that may ot constitutionally be in-
flicted upon detainees qua detamees US.

CAConst. Amend 5. '

Pnsons G=-4(4) S e
I addltlon to ensunng bretnal detain-
ee's presence at trial; effective management‘

of detention faclhty is valld objective that'_’

may Justlfy imposition of conditions and
réstrietions of ‘pretrial detention and dispel
any inference that such conditions and re-
strictions are intended as pumshment. U 8.
CAConst Amend 5 St

6. Constltutlonal Law 6262

Practice of. housmg, pnmanly for sleep-
mg purposes, two pretrial detamees in indi-
vidual rooms originally intended for. ,single
occupancy did not amount to pumshment
and did not violate detainees’ nghts to due
process,” partlcular]y Where nearly all pre-
trial detainees were released within 60
days. U.8.C.A.Const. Amend. 5. .« -
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7. Prisons e=4(1, 4y . -7

" Simply becausé prison inmates retain

certain constitutional rights does not mesn

that those rights are not subject' to restrie-:

tions and limitations, ‘but there must ‘be
mutual accommodation between institution=

"-!_al needs and objectives and provisions -of
Constitution that are of general application!
and this principle applies equally to: pretrial:
detainees and conwcted pnsoners U S C.A

Const. Amend 5.

8. Pnsons 0=>4(l 4) o

) Mamtammg mstxtutlonal secunty and
preservmg ;ntemal order and dlsclplme are
essential goals that may require hmltation
or retraction  of retamed constltutlonal
rights of both conwcted prisoners and pre-,
tria] detainees and prison officials must be
free to take appropriate action to ensure
safety of inmatesand eorrectxons personnel
and to prevent- escapé or' unauthomed en-
try. USCAConst.Amend 5 o ‘

9. Prlsons @12

Lot

s

-Bince prohlems that arise in day-to—day
operatlon of ‘corrections facility are not sus-.
ceptible of -easy soluions, - prison -adminis-.
trators should be accorded wide-ranging.

deference in adoption and execution of poli-
cies and practices that in their judgment
are needed to preserve .internal order and
discipline and to- maintain institutional se-
curity. -11.5.C.A.Const. Amend. 5. :

10. Constitutional Law &=262°

 Prisons e=4(8) - & ¢

- Enforcement of . ru]e prohlbitmg pre-f
tnal detaifices - from receiving - “hardeover
books that:weré not: maaled du'eetly from*

57 TATBELL v, WOLFISHE ™ 2
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limited to: maximum period 'of approximate-
ly 60 days U S C AConst Amends 1, 5.

ll Constitutional Law 0=°262 i . -

. Prohibition against pretrlal detamees :
reeelpt of packages .of food and personal
items from-outside institution did. mot vio-
late Fifth Amendrmient, especially.in view of
obvious fact that such packages were handy:
devices for amugghng of eontraband ‘U8,
C.AOonst Amend 5 A E XA

©oat

12. Constitutional hw ¢=’262 ‘
" Searches ‘and Seizures 057(10)
. Reguirement thpt pnetnal det.amees re-
rnam outside their rooms during routme_.
shake-down” mspectlons by, prison officials
did not .violate Fourth, or Fifth Amend-
ments, but simply fa.ellltabed safe and effec-
tive performance ; of searches. . U. S.C. Ai,
Const..Amends. 4,5, ... . .. ..

13 Constitutionaj Ll.w ﬂﬁﬁz .

_ Searchies and Seizures G=7(10)
Practlce ‘of v:sual body-cav:ty searchesl
of pretna.l detainees following contact visits
did. not violate Fourth .or Fifth Amend-
ments, in that, balancmg' sngmficant. and
legitimate security interests of institution
against inmate's privacy mterests such
searchés could be conducted on “less than
probable ‘causé ‘and were not hnrqasonable '
US.C.A Const. ‘Arnends. 4,5~ <

14. Searches a.nd Seizures 0=7(l) Er

.-iTest of -peasonableness under -Fourth
Amendment is not capable of precise defini-.
tlon or .mechanical application, but: each,
case requires balancing of need for particu-
lar: search agsainst invasion of perspnal,

publishers, book clubs, or bookstores did ot rights.that search entails ‘and courts- must

violate First.or Fifth Amendments,wbut was

rational response for prison ofﬁcmals_! o ob-:

vious security: problem of preventing smug-

gling of contraband; . moreover, rule operat--
ed in neutral fashion, -without : regard:to:
content of expression, there were \altex'na-T
tive .means of . obtaining: reading material,.

and rule’s impact on' pretrial detainees was

Foonel T, : B S N B ST
*The syllabus constitutes no i:ah‘. of the opinion
of the Court but has been prepared by the
Reporter of Decisions for the convenience of

eonsrder scope of partxcular intrusion, man- -

nex‘ in which it is conducted, justification

fm;l initiating .it, and place in which it is

enpducted U SC.A.Conat. Arnend 4. .
'11 SIS P AL T SRS Es
A' '-, i,;{[,—n'" Sy.’labus RS ,. Ve st : i
-l Respondent inmates brought.: this class

action-in Federal District Court challenging -
‘the téader. See Uhited States v, Detroit Lum-
ber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 287, 50
L.Ed. 499.
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the: constitutionality of numerous _wndltmns‘
of confinement and practices in the Metro-’
politan Correctional Center (MCC), a feder-
ally operated short-term custodial facrht.y in
New York City designed primarily to house
pretrial-detainees.’ The District Court, on
various constitutional grourids, enjoined, in--
ter alia, the practice of housing, primarily’
for ‘sleeping purposes, two inmates in indi-
vidual rooms originklly -intended for single:
occupancy (“double-bunking”); enforce-
ment of the sg-called “publisher-only” rule
prohibiting. mmates from  receiving hard-"
cover books ‘that “are not mailed ‘directly
from publishers, book clubs, or bookstores;
the prohibition against inmates’ receipt of-
packages of food ‘and personal items from
outside " the mstltutlon, the practlce of
body-cavity segrches of* inmates i:olle'Wing'
contact visits’ with“person from-utside ‘in--
stitution; and the requirément that pretrial’
detainees remain outside their rooms duxing
routine mspectlons by MCC offlclals The
Court of Appeals a.ffu’med these rulmgs,
hoIdmg with respect to the “double-bunk-
ing” 'practlce that the MCC 'had failed to
malke a showmg of "eompellmg neoessnty ’
sufficient to Justlfy such practlee o )
| Held; e
. 1 ‘]:he "double-bunkmg practwe does,
not depmre pret.nai detainees of their liber-,
ty without due process of law in contraven-g
tion of the Flfth Amendment.. Pp. 1869—
1876 ¥
{a) There is né sotree in the Constitu-
tion for ‘the Court of ‘Appeals’ compe}hng-
necesmty standard Neither the presump-'
tion ‘of innocence, the Due Process Clause of :
the ‘Fifth Amendment, nor a pretrial de:’
tainee's right ito be frée from punishment:
pro\rldes any basls for such standard le .
(b) In evaluatmg the canstltutmnahty
of conditions ‘or-restrictions of pretrial de-
tention that implicates only the protection
against deprivation’of liberty without due
process of law,:the proper inquiry.is' wheth-
er those conditions or restrictions amount to:
punishment of the detainee. Absent .a

T

§ ot

IR LR

L
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showmg of an expressed intent to punish, if -

a.particular condition _.or,,rest.nctlon is rea-
spnably related to a.legitimate nonpunitive .
governmental objective, it does not, without,
more, amount to “punishment,” but, con-
versely, if a gondition or.restriction is arbi-

trary or purposeless, a court may permissi-; 152!

bly infer that.the purpose:-of the govern-:
mental action is punishment.- that may not:
constltutionally be inflicted upon:detainees
qua detainees. In addition to ensuring the
detainees’ presence at tnal the effective
management of the det.entmn faclhty orice’
the “individual js ‘confined is a valid objec-
tive that may justify lmpoent:on of condi-
tlons and restrlctlons of pretnal detention
and dlspel dny infererice that such condi-
tions and restrictions are intended as pun-
:shment. Pp. 1872-1875 ’

(c) Judg'ed by the above analysls ;md
on the record, “doub]e-hunkmg as prac-
ticed at the MCC did not, as a matter of.
law, amount to punishment and hence did
not violate respondents’ rights uhder the:
Due - Process  Clause of the Fifth Amend-
ment.  While “double-bunking” may have
taxed somé of the equipment or particular
facilities in certain of the common areas iri
the 'MCC, this does not mean that the condi-
tions' at the MCC failed to meet the stan-’
dards required by the Constitution, particu-
larly where it appears that nearly all pre-
trial detainees are released within 60 days.
Pp. 1875-1876. n :

2. Nor do the “puhllsher-oniy" rule,
body-cavity - searches, - . the.. : prohibition
against- the receipt of . packages, or the:
room-search rule violate any oonstitutlonal'
g'uarantees Pp. 1876-1886.

- {a)- Simply -because prison inmates re-
tain certain constitutional rights does not
mean that these rights are not subject to
restrictions and limitations. " There must be
& “mutual.accommodation between institu-.
tional .needs and objectives and the provi--
sions.of: the Constitution that are of general.
application,” Wolff v.;McDonnell, 418 U.8.:
539, 556, 94 S.Ct. 2963, 2975, 41 L.Ed.2d 935,

ey
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Cltel.l“ S.Ct. 1861 (1979)

dnd ‘this’ pnnclple apphes equa]ly to pretrlal

~ detainees and t:onvrcted risoners. - Main-

sz

taining institutional ‘seeurity ‘dnd preserving
internal” order: and "discipline: ‘dre -esséntial
groals that may require limitation or retrac-
tion iof the retdined constitutional rights of
both: convicted: prisoners and pretrial -de-
tainees. : Since .problems that: arise inthe
day-to-day operation of a corrections facili-
ty sare-not: susceptible of ‘easy. solutions,
prison administraters should be ‘acrorded
wide-ranging deference in the adoption and
execution of policies and. practices that.in
their judgment arg{needed to preserve in-
ternal _order and d:smphne and to mamtam
mst:tutlona.l security. Pp. 1876—1879 ‘

(b) The “pubhsher-only" g'ule does not
vlolate the First Amendment rights of MCC
mmates but. is.a ratmnal response by prison
officials to t.he pbwous securjty pnobiem of
preventmg ‘the, smugglmg of eontraband in
books sent from ‘outside. Moreover, such
rule operates m a neutral fash:on, w1thout
regard to the content of ‘the expression,

there ’ ‘are altérnatwe mesns of *obtammg'

reading material, and the rule’s impact’on
pretrial detainees is limited to a ma¥imum

_ period of approximately 60 day: J'Pp 18'!9—

18BL. vy seim el his o e v

- ]{e) The pestriction against the: reeé"rpt
of packages from -outsidethé facility 'does
not deprive pretrial detdinees of their prop-
erty without due process’of law .in;contra-
vention'df the Fifth Amendmént, espécially
in view of .the obvious fact that such pack-
ages are handy devices for the smuggling of
contraband. ..Pp. 1881-1882. - -

* {d) Assuming -that 'a pretrial detsinée
retains: a diminished expectation 'of.privacy
after, commitment to & custodial facility,
the room-search rule does not - vtolate the
Fourth 'Améndment ‘but simplj”facili,tates
the safe and effective performance of ‘the
searches and -thus does not render the
searches “unreasonable” within the: mean-
mg of t,hat Amendment ‘Pp 1882—'1883

1. ‘See, & g, Hutto v. aney, 37 US 678 ‘98
b §.Ct: 2565, 57 L.Ed.2d7522 (1978); Jones v.
“"'North Caroliha 'Prisoners” Labor Union, 433
©{1.8; 119, 97 S.Ci./2532; 53 L.Ed.2d 629 (1977);
Bounds v. Smith, 430 1.8 817, 87 8SiCt, 1491,
52 L.Ed.2d 72 (1977); Meachum v. Fano, 427

S FH

a0 Sy Sitmlarly, assummg “that ‘prétrial
det.amees retain ‘some’ Fourth “Amendment
nghts upon commitment ‘ to'a correctlons
faclhty, the body-cawtfr searches do not \no—
late' that Amendment. Balancing the sig-
nificant and legitimate security’ interests of
the institution against the inmates’ pn{racy
interests, such searchés éan be conducted i
Tess than probable caube and are not unréa:

3

pretrlal det.a.mee! under th,e Due Process
Clause. of the Flfth Amendment. 'l‘hese
restrlctlons and tpractlces were reasonable
responses by, MCC off:c:als to Jegmmate
security ; eoncerns, and in any event. were
of .only llm:ted duration so far as the pre-
tnal detamees were eoneerned ,,f’p 1885—
‘1885.;, N I L B M IR

<2 0ir.;«678 F.2d 118, reversed and re-
mended o e

peutloners.

Phyhs Skloot Bamberger, New York Crty.
for respondents pd A
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:ﬁ:uon f the Courl; U

Over the past five Terms. this Gourt has
in several decisions considered constitution-
al challenges to prison conditions or prac-
tices by-convicted prisoners.!, This case re-
Quires .us o examine the, eonstlt.ut;onal
nght.s of pretnal detainees—those persons

who have been “charged ‘with & ¢kime- but

oy
‘:..'r‘, o )

who ‘haye not Yet been tried on ‘the charge
The . parties concede that- to ensure their
presénce at'trial, these persons legitimately
may be lneareerated by the Guvernment

L?S *215 96'SC, 253249 LEEd2d 451 (1976);
- Wolff v, "McDohnell,"418 U.5. 539, 84 ‘S.Ct.
2063, 41 L.Ed.2d 935 (1974); Pell v. Procunier,
417 U.S. 817, 94 S.Ct. 2800, 41 L.Ed.2d 495
-(1974);,” Procunier'v: 'Martinez, 416 US 396, 94
’Sthsoo 40 LEd2d 224°(1974), ¢ Y #

EENLE
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prior o a determination of. their g'mlt or
innocence, infra, at 1871, and n. 15; see 18
U.S.C. §§ 8146, 3148, and it is the scope of
their rights during this period of confine-
ment prior to trlal that is the primary focus
of this case. . ‘
_ This lawgult was brought as 3 class action
in the United .States District Court for the
Southern District of New York to challenge
numerous conditions of confinement and
—practices at the Metropolitan Correctional
Cent.er (MCC), i federally operated short-
term ‘custodial fa.clhty in New York City
designed prlmanly to house pretrial detain-
ces. The District Court, in'thé words of the
Court of Appeals for the Second Circuit,
“intervened broadly into almost every facet
of the institution” and enjoined no fewer
than 20 MCC practices on constitutional and
statutory grounds. The Court of Appeals
largely affirmed the District Court’s consti-
tutional rulings and in the process held that
under the Due Process Clause of the Fifth
Amendment, pretrial detainees may ~“he
subjected to only those ‘restrictions and pri-
vations’ which ‘inhere in their confinement
‘1t,self or which are justified by_Lcompellmg
necessities of ]all ‘administration.’” * Wolf-
ish v. Levi, 578 F.2d 118, 124 (1978), quoting
Rhem -v. Maleolm, 507 ¥.2d 333, 336 (CAZ2
1974). We granted certiorari - to- consider
the important constitutional questions
raised by these decisions and to resolve an

- apparent conflict among the Circuits.? 439

U.S. 816, 99 SCt 76, 58 L.Ed.2d 107 (19'78)
We now reverse

* 'The MCC was constructed in 1975 tb ‘re-
pla.ce the converted waterfront garage on

2. See e. g, Norris v. Frame, 585 de 1183
(CA3 1978); Campbell v. McGruder, 188 U.S.
"App.D.C. 258, 580 F.2d 521 (1978), Wolfish V.
Levi, 573 F.2d 118 (CA2 1978) {case below);

. Feeley v. Sampson, 570 F.2d 364 (CAl 1978);
Main Road v. Aytch, 565 F.2d 54 (CA3 1877)
Patterson v. Morrisette, 564 F.2d 1109 (CA4
- 1977); - Miller v. Carson, 563 F.2d 741 (CA5
. 1977); Duran v. Eirod, 542 F.2d 698 (CA‘?
”1976) . :

,3. '[‘hls group of nondetamees may compnse on
a daily basis, between 40% and 60%, of the

99 SUPREME COURT REPORTER
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West Street that had served as New York
City's federal Jall since 1928, It is located
adjacent to the Foley Squa.re federal court-
house and . has as.its primary objective the
housing of persons who are being detained
in custody prior to trial for federal criminal
offenses- in the United - States District
Courts for the ‘Southern and Eastern Dis-
tricts of New York and for the District of
New Jersey. Under the Bail Reform Aect,
18 U.S.C. § 3146, a person in the federal
system is committed toa detention facility
only because na other less drastic means can
reasonably ensure his presence at trial. In
addition to pretrial detainees, the MCC also
houses some convicted inmates who are
awa:tmg sentencing or transportat.non to
federal prison or who are servmg generally
relatwely short sentences in a service capac-
ity at ‘the MCC, convicted prisoners who
have been lodged at the facility under writs
of _habeas corpus ad prosequendum or ad
testmcandum jssued to ensure their pres-
ence at upcoming trials, wntnesses in protec-
tive custody, and persons incarcerated for
contempt.}

_1The MCC differs markedly from the fa- _]sz5

miliar image of a jail; there are no barred
eells,-dank, colorless corridors, or clanging
steel gates. It was intended to include the
most advanced and innovative features of
modern design of detention facilities. As
the Court of Appeals stated: “[I}t repre-
sented the architectural embodiment of the
best:and most progressive penological plan-
ning.” 578 F.2d, at 121. The key design
element of :the 12-story structure is the
“modular” or “unit” concept, whereby each
ﬂoor designed to house mmates has one or

. MCC population Umted States ex rel. Wolﬁsh
V. United States, 428 F. Supp. 333, 335 (SDNY
“'11977). Prior to the District Court's order, 50%,
- of all MCC inmates spent less than 30 days at
- the facility and 73%, less than 60 days. United
States ex rel. Wolfish v. Levi, 439 F.Supp. 114,
127 (SDNY 1977). However, of the unsen-
~tenced detainees, over half spent 10 days or
- less at the MCC; three-quarters were released
~ within @ month and more than 85% were re-
-leased within 60 days.  Wolfish v. Levi, 573
‘F.2d 118, 129 n. 25 (1978)
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Clte as 99 S.CL 1861 (1979)
saveral: steps ‘to- accommodate this -umex- r=:{

two :largely self-contained residential units
that - replace : the traditional:zellblock - jail
construction.  :Each unit/in turn has several
clusters ‘or ~corridors ‘of ‘ptivate rooms.or
dormitories radiating from & éentral 2-story
“mpltipurpose”, .or common room, fo which
each inmate has free access approxlmately
16 hours. a day Because our, analysns does
not turn on the. partlculars, f t.he MCC
concept or desxg’n, we need not dlscuss them
further e A

‘,When the MCG opened in August 1975,
the p!a,p,ned cnpaclty was, 449 inmates, an
increase .of  50% . pver.. t.he rformer West
Stn:et faclhty ., a.t 122 Desp1te aome
dormltory accommodgtlons, the ‘MCC was
gemgned primarily. fo_ house these mmates
in 389 rooms, whlch ongmally were mtend-
ed for single ‘occupancy. While the MCC-
was ynder construction, however, the num-
ber of persons committed to pretrial deten-
tlon began to rise at an. “unpreeedented"
i'abe Ibtd The Bureau of Pnsons took

L B Of the 389 residentml TOOmS at the MCC,;<121
...had been Zdesignated” for “double-hunking”, at
“'the’ time. of the District Court’s order. 428

if

i, Supp at 336. The humbér of rooms actually-

# hausihg two inmates, However, never éxceeded

;1173 and,. of these, only 35 were rooms in-units
_.that housed pretrial detalnees Brief for.Peti-
“tionets 7 m 6, Brief ‘for Respondents 11<12;
App. 33-35 (affidavit' of Ldrry Taylor, MCC
Warden. dated Dec 29 1976)

Libs LI A Tt TN A
5‘, lt appears thnt. ihe aamed 'mspondents may
now have been transferred or released from the
MCC. See United States ex rel, Wolfish v.
. Levi, supra, at 119, “This case belongs, how-
ever, to that narrow class of gases in which the
. termlnat.mn of a class. representative s clalm
" does. not moot the claims of the unnamed me m-
.. bers of the class.” Gerstein v. Pugh,. 420 U.S
103 110 . ll 95 SCt.. 854, 861 n l.,ﬂ3
“L.Ed2d 54 (1975), ‘see’ Sosria " Y. Iowa” 49U
393, 95 S.Ct. 553, 42 LEd.2d 532 (1075). "'Hhe
named respondents had a case or controversy
Elgg the time the complaint 'was filed'and at the
Ytime the tlass action was certlfied by the Dis-
“%ri¢t Court pursuant to Fed.Rule Civ.Proc!'23,
“gnd there remains & Hve controversy betwéen
i-petitioners and’the members of the class réple.
“sented by the named respondents. |See Sosna
- v Jowa, supra, at 402, 95 5.Ct.; at 559. “Finally,
~ becduse of the ‘temporary nature of confitle-
~:ment-at the MCC, the Issues’presented arejas
win -Sosna -and Gerstein, *‘capable of repetition,
'yet evading review." »419 U.8.; at: 400-401,755
8.Ctat 357-558;-420 U.S., dt 110 n., 11,95
S.Ct., at 861 n. 11; see Kremens v."Bartley, 431

pécted’ flow of persons assigned to the facil-
ity, but ‘despite these efforts, 'the"'inrnate
population &t ~the *MCC rose “above ' j

plannéd eapaclty w:thin a-short- time’ after
its opemng ‘To> provnde sleepmg' space for

this increased " population, the MCC_ue- 1528

placed ‘the single “binks" in many of the
individual rooms and dormitories with dou-
ble’ bunks‘ “Also, ‘éach week some newly
arrived’ inmates had to sleep on’cots in the
commori-areds until they could be transfer:
red .to ‘residential -rooms as: spaoe became
available:: See id.) at'127-128. > oyl

“ g’ November 28, 1975, 'leas thar ‘four

months after the MCC had opened the .

nam reepondents lnlt:ated thls actton by
f‘ ling ‘in the District Codrt a petmon for a
writ of habeas oorpus 3 The L mtnct Court.
certifi ed the case as a class actlon on behalf
of all persons ‘confined at the 'MCC, pretrlal
detamees and senteneed prlsoners al'ke $

ﬂl‘JS 119, 133, 97 8.CL.1709, 1717, 52 L.EdZd
17184 (197 7). i Accordingly, the requirements, pf
At Il are. met and the case.is not moot,

8. Petitldners aﬂparently never contested the
- proprietyof re‘spondents' use of s ‘writ of habe:
1 -as-corpus to challenge the:coniditions of their
conﬁnement, and petitioners do not raise that
' question in this Court. Howéver, respondents
= did plead an elternative basis-for jurisdiction-in
their “Amended Petition' in the District Court
. namely, 28 L1.S.C. § 1361—that arguably pro:
" vides Jurisdiction. "And, at ‘the tithe of the releé-
,vant orders, of the Dlstrict Court in this case,
- gurisdictlon wdu‘d have been provided by.28
]JSC %, 133}(a) Thus, we leave to anpther
N dax the questton of the propriety of using a
oy writ of habeas -corgus ‘o obtain review of the
spaonditions: of confinement, as distinct from the
. fact,or length of the confinement itself. . See
n-_,-Pre.fse'r v. Rodriguez, 41 U.5.- 475, 499-500,.93
.-B.Ct. 1827, 18411842, 36 L.Ed.2d 439 (1973).
Bee. generally -Lake Country Estates, Inc. v.
. Tahoe Regional Planning Agency, 440 U.S. 391,
:---99 S.Ct. -I'17], 59 L.LEd.2d 401 (1978). - . ..

" Similarly, petitioners do’ not contest the ‘Dis-
trict Court's certification of this case as a'class
“action, - For mtuch the same reasons as identi-
fied above, there is no need in-this‘case to

wreach the question whether Fed.Rule Civ.Proc.
23, providing for.class actions, is applicabie to
«-petitions for habeas corpus relief, ' According-
Iy, We express no opinion as to the correctness
-‘of the District ‘Court's ‘action’ ify this ‘regard.
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_I527 The petition served fup a veritable potpour-

_J_S!l

ri of complaints that implicated virtually
every facet of the institution's conditions
and practices. . Respondents charged, inter
alia, that they had been deprived of then'
statutory and constitutional rights because
of overcrowded conditions, undue length of
confinement, improper searches, inadequate
recreatlonal educational, and employment
opportumtles, insufficient staff, and. .objec-
tionable restrictions on the purcha.se and
receipt of personal items and books.”

- -In two opinions and a series of orders, the
District Court enjoined numercus MCC
practloes and conditions. With respect to
pretrial detamees the court held that be-
cause they __mre “presumed to be innocent
and held _only to ensure ‘their presence at
trial, ‘any deprivation or restriction of * *
rights beyond those which are riecessary for
confinement alone, must be justified by a
compelling nece531ty"’_ United States ex
rel. Wolfish v. Levi, 439 F.Supp. 114, 124
(19'77), quoting . Detainees of Brooklyn
House of Detention v. Malcolm, 520 F.2d
892, 397 (CA2 1975). And while acknowl-
edging that the rights of sentenced inmates
are to be measured by the different stan-
dard of the Eighth Amendment, the court
declared that to house “an inferior minority

“.See Middendorf v. Henry, 425 U.S. 25, 30, 96
©'$.Ct. 1281, 1285, 47 L.Ed.2d 556 (1976).

7. The Court of Appeals described the breadth
of this action as follows:,
“As an indication of the scope of this action,
“the amended petition also decried the .inade-
‘quate phone service; ‘strip’ ‘searches; rodm
‘ searches outside the inmate’s presence; a pro-
hibition against the recéipt of packages or the
use of personal typewriters; interférence with,
and monitoring of, personal ‘'mail; inadequate
and arbitrary disciplinary and grievance proce-
~dures; inadequate classification of prisoners;
improper treatment of non-English speaking in-
. mates; unsanitary conditions; poor ventilation;
inadequate and unsanitary food; - the denial of
sfurloughs, unanncunced transfers; improper
restrictions on religious freedom; and an insuf-
ficient and inadequately trained staff.” 573
_F2d,at 123 n. 7.

8. While most of the District Oourt s rulmgs
.- were based on econstitutional grounds, the court
.also-held that some of the actions of the Bureau
of Prisons were subject to review under the
" Administrative Procedure Act (APA) and were

9% SUPREME COURT REPORTER

441 U.S. 526

of persons . . - .. .. in ways found uncon-
Btitutional for the rest” would amount to
eruel and unusual- punishment. - United
States ex rel. - Wolfish v. United States, 428
F.Supp. 388, 339 (1977). 2

Apply'mg these standards on cross-mo-
tions for partial summary Judg'ment. the
District Court enjoined the practice of hous-
ing two 1nmatea in the individual rooms and
prohlblted ‘enforcement of the so-called

“publisher-only” rule, which at the time of
the court’s ruling prohibited the receipt of
all books and magazines mailed from out-
gside the MCC except those sent directly
from a publisher or a book club?* After a
trial on the remaining issues, the District
Court enjoined, inter alia, the doubling 6f
capaclty in the dormltory areas, the use of
the common rooms to _provide temporary
sléeping accommodations, the prohlbltlon
against inmates’ receipt of packages con-
taining food and items of personal property,
and the practice of requiring inmates to
expose their body cavities for visual inspec-
tion following contact visits. The court also

_lgranted relief in favor of pretrial detain- 15

ees, but not convicted inmates, with respect
to the requu'ement that detainees remain
outside their rooms during routine” mspec-
tions by MCC officials.)® | .

“arbitrary and capnclous" within the meaning
-of the APA: "439 F. Supp at 122—123 141
n 11 mfra :

The District Court also enjomed confiscation
of inmate property by prison "officials without
supplying a receipt and, except under specified
" circumstances, the reading and inspection of
"inmates’ outgoing and incoming mail. 428

F.Supp., at 341—344 . Petitioners do not chal-
, lenge these’ rulings.

8.

10. The District Court also granted respondents
relief on the following issues: classification of
inmates and movement between, units; length
of confinement; law library facilities; the com-
missary; use of personal-typewriters; social

-and attorney visits; telephone service; inspec-
tion of inmates’ mail; inmate uniforms; availa-
bility of exercise for inmates in administrative

. detention; food service; - access to the bath-

.:r00om . in ;the visiting area; special diets for

q-Musllm inmates; and women's “lock-in.” 438
F.Supp., at' 125-165. None of these ruhngs are
before this Court. = '
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1+.The -Court. af Appeals:largely.-affirmed

the. District Court’s:rulings,:although it re-

jected - that: court's - Eighth. Amendment
analysis of cnndltlons .of .confinement. for
‘gonvicted-, prisoners. -because the ‘“parame-
ters of judicial intervention;into ..~ ;i :
conditions ;~. .z .uifor sentenced prison-
ers are more rest.r;ctwe than in, the case of
pretrial’ detainees.”., 573 F.2d,. at -125.! n
?Aggordmgly,the court remanded the matter
1o -the- District ;Qourt for. it tq determine
whether the housing formentenced inmates
at - the. MCC . was :wonstitutionally !ade-
quate.” . But.the Gourt of Appeals approved
the due process standard employed by the
District Court in enjoining the conditions of
pretrial,. confinement. It therefore : held
that the MCC had fajled to.make. a showing
of “compelling necesslty sufficient to justi-

- 1y "housing “two" pretnal detainees in the

individual rooms. Id., ‘8t ‘126—127 ‘And for
purposes™df -our reWew (since ‘pétitioners
challenge’ only- séine of ' the ‘Court of "Ap-
peals rurngs),‘ifhe ‘court’ afﬁrmed the Dis-
trict Court’s: g'rantmg of relief dgainst the
"pubhsher*only ‘tile,"the practice'of - eon-
ductmg bbdy-ca\nty ‘Jearches after contact
Visits, * “the prohlbltton against receipt of
packages of food’ ‘and personal items ‘from
outmde the lnstltutmn and the requmement

[ -
11. The Court of Appeals held that [a]n insutu-
<* tion's ‘obligation under the eighth amendment is
et ancend if it furnishes sentenced prisoners
- with adequate food, ‘clothing, 'shelter; sanita-
-2 tion; medical caré and personal safety M 873
FF.2d, at 125.+ Sl i
" The ‘Court’ o’f Appeals ‘also held that the Dis-
ict: Court s rel:ance ofi the: APA was errone-
“ous. ‘Seé n.-8, sipra. “The Court ‘of Appeals
*conciuded “that because the Bureau of Prisons’
¢ entbling legislation vests Broad- discretionary
“powers i the Attorney General, the' adminis-
tration of federal prisotis constitutes  ‘agency
caction . v U committed to-agency discre-
- tion by law'’ that is exempt from judictal re-
“view under the APA, atleast:in the absence'of
a breach- of a ‘specific statutory mandate. 573
F.2d, at 125; ‘see 5.11.5.C. § 701(a){2). Because
of its holding that the APA was inapplicable to
.- this case, the Court of Appeals reversed the
1 District Court’s rulings ‘that the bathroom in
-the visiting -area must-be kept:unlocked, that
_-prison’ officials must; make a-certain level of
local and long-distance telephone: service avail-
able to MCC inmates, that the MCC must main-

that detainees remain .outside their rooms
«during . routine searches of : the rooms: by
MCC officialsi... Jd.;, at 129-132.12 .. .-

O

g II\ TEANC TR S R

A8 @ first step ini ‘our decision, ' we shall
‘address “double-bunking”" és it is referred
to'By the parties, since it'is &’'condition of
confinement ‘that is alleged only to deprive
pretrial detainees of their liberty: without
due- proeess of law in eontrnvbntlon of the
Fifth Amendment. - We will treat in order
the Court of Appeals’ standard “of review,
the ‘analysis which we believe the' Court of

ao pagtsoans

Appeals should hive ‘employéd, _jand the _|si

‘tonclusions to which:otir’ analyms 1eads us in
the case of “double-bunkmg :

s RN

[TPEEEO T R BN SRR ':A\?.-:?: '-,,{‘.k-; PPN R
[l] The Gourt of Appeals d:d ot dis-
pu'oe t,hat the Government may perm1sslb1y
mcarcerate a _person charg-ed with a crime
but hot yet. convicted to ensure his presence
at t.nal However, reasomng from the
“prelhxse that an individual is to ‘be treated
as innocent. anti] proven gu:lty," the court
coricluded that pretrial detainees retain the
“rights afforded unincarcerated individu-
18, and that therefore it is not sufficient -
that the eondmons of eonf‘ nement for pre-

g
tain um:hanged its present schedule for socla!
“* visits, dnd that the MCC must take commissary
* requests ‘every other day. - 573 F.2d, at 125-
126; and mn. 16, - Respondents have not cross
" petitioned from' the Court of Appeals’ disposi-
“tiem of the 'District Court's Eighth Amendment

*ﬁnd APA miings

lz. Al;hough the Court of Appeals held _that
+ doubling the capacity of the dormitories was
+ unjawful, it remanded for the District Court to
;. determine “whether any number of inmates in
- axcess of rated capacity could be suitably quar-
tered within the dormitories.” Id., at 128, .In
~view of the changed conditions resulting from
- this-litigation, the court also remanded to the
District Court for reconsideration of its order
limiting incarceration of detamees at the MCC
“'{6'4'period lesi than 60 days. Id, at 129. The
“"'court reversed the District Court. s rulings that
) ‘inmates be perm;tted to possess, Iypewriters for
_'théir perspnal use fn their moms and that in-
_mates not be requlred to wear umfcn'ns Id.at
K '132—133 None qf these rulings are before t.he
' Court.’ oy
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trial detainees “merely comport: with con-
temporary standards of decency. prescribed
by the cruel and unusual punishment clause
of the eighth amendment.” 573 F.2d, at
124. Rather, the court held, the Due Proc-
ess Clause requires that pretrial detainees
“be subjected to only those ‘restrictions and
privations’ which, ‘inhere in- their confine-
ment itself or which are justified by com-
pelling necessities of jail administration.’”
Ibid., quoting Rhem v. Malcolm, 507 F.24,
at 336. Under the Court of Appeals’ “com-
pelling necessity” standard, “deprivation of
the rights of detainees cannot be justified
by the cries of fiscal necessity,
administrative convenience, . . .or
by the cold oomfort that conditions in other
jails are worse.” 578 F.2d, at 124. The
court acknowledged, however, that it could
not “ignore” our admonition in Procunier v.
Martinez, 416 U.S.7396, 405, 94 S.Ct. 1800,
1807, 40 L.Ed.2d 224 (1974), that “courts are
ill equipped to deal with the increasingly
urgent problems of prison administration,”
and ¢oncluded that it would “not [be] wise
for fit] to second—g'uess the expert adminis-
trators on matters on which they are better
1nform M 573 F.2d, at 1248

_1532 - _jQur fundamental disagreement with the

Court of Appeals is that we fail to find a
source in the Constltutmn for lts compel-

13. The NAACP Legal Defense and Educatlonal
Fund, Inc., as amicus curiae, argues that feder-
al courts have. inherent authority to correct
conditions of pretrial confinement and that the
practices at issue in this case violate the Attor-
ney General's alleged duty to provide inmates
with *suitable quarters” under 18 U.S.C.
§°4042(2). Brief for the NAACP Legal Defense

+ and Educational Fund, Inc., as Amicus Curiae
22-46. Neither argument was presented to or
passed on by the lower courts; nor have they
been urged by either party in this Court.: Ac-

- cordingly, we have no occasion to reach them

-.in this:case. Kneisch v. United States, 364 U.S,
361, 370, 81 S.Ct 132 137, '5- L.Ed.Zd‘ 128

l4. "As. authonty for its compeihng-necessuy
_ test, the court cited three of its prior decisions,
Rhem v. Malcolm, 507 F.2d 333 (CA2 1974)
" {Rhem I}, Detainees of Brocklyn House of
“'Detention v. Malcolm, 520 F.2d 392 (CA2
‘1975);, and Rhem v. Malcolm, 527 F.2d 1041
(CA2 1975) (Rhem II). Rhem I's support for
the compelling-necessity test came from Bren-

99 SUPREME COURT REPORTER

892, 897 (CAZ2 1975);:

441 .US, 831

ling-necessity standard:¥ Both the Court
of Appeals and the District Court seem ‘to

_have relied on the “presumption of inno-

cence™ as'the source of the detainee’s sub-
stantive right to be free from conditions of
confinement that dre not justified by com-
pelling necessity. 578 F.2d, at 124; 439

F.Supp.; at 124; accord, Campbell v.

McGruder, 188 U.S.App.D.C: 258, 266, 580

F.2d 521, 529 (1978); Detainees of Brooklyn

‘House of Detention v. Malcolm, 520 F.2d
-Rhem v. Maleoim,
supra, 507 F.2d, at 336.- But see Feeley v.
Sampson, 570 F.2d 364, 369 n.-4 {CA1 1978);
Hampton 'v. Holmesburg  Prison Officials,
546 F.2d 1077, 1080 n. 1 (CA3 1976). But
the presumption of innocence prowdes no
support for such a rule.

2], The presumptnon of innocence is a 153

doctrine that allocates the burden of proof
in criminal trials; it also may serve as an
admonishment to the jury to judge an ac-
cused’s guilt or innocence solely on the evi-
dence adduced at trial and not on the basis
of suspicions that may arise from the fact
of his arrest, indictment, or .custedy, or
from other matters not introduced as proof
at trial. Taylor v. Kentucky, 436 U.S. 478,
485, 98 S.Ct. 1930, 1935, 56 L.Ed.2d 468
{1978), see Estelle v. W:lhams, 425 US.

neman v. Madigan, 343 F.Supp. 128 142 {ND
Cal.1972), which in tum cited no cases in sup-
port of its statement of the relevant test. -De-

" tainees found support for the compelling-neces-
sity standard in Shapire v. Thompson, 394 U.S.
618, 89 S.Ct. 1322, 22 |..Ed.2d 600 (1969); -Tate
v..Short, 401 U.S. 395, 91 §.Ct, 668, 28 L.Ed.2d
130 (1971); Williams v. Illinois, 399 U.S. 235,
90 S.Ct. 2018, 26 L.Ed.2d 586 (1970); and Shel-
ton v. Tucker, 364 U.S. 479, 81 S.C1. 247, 5
.. LLEd.2d 231 (1960). But Tate and Williams
- dealt with equal protection challenges to im-
prisonment based on inability to pay fines or
costs. Similarly, Shapiro concerned equal pro-

" tection challenges to state welfare eligibility
- requirements found to violate the constitutional
» right to travel. In Shelton, the Court held that
a school board policy requiring disclosure of
personal associations violated the First and
Fourteenth Amendment rights of a teacher.
None of these: cases support the court's com-
pelling-necessity test. Finally, Rhem H merely

relied on Rhem I and Detainees.
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501 96 S.Ct. 1691, 48 L. Ed.2d 126 (1976); .Th
re. Winghip,-397 U.8. 3568,.90 S.Ct.;1068, 25
1«Ed:2d 368 (1970);.:9:F. Wigmore, Evidence
§ 2511 (3d ed: 1940).It-is “an ipaceurate,
shorthand desenptlon of the: right, ofi the
accnsed to* remam inactiye a,nd secure, until
the pmsecutlon has taken up; lts 3 burden ; and
produeed evndeqce end effected persuasnon.
an assumptmn that is mdu]ged in t.h
' Tay.'or v.
Remucky, supra, 436 U.S, at 484 n. 12, 98
S.Ct., at 1934, n. 12.° Wlthout quesnon, thé
presumptlon of mnocence plays an” 1mpor-
tant role in our cnmma} ‘Justrce system
“The prmclple that ‘there ia'a presumbtlon
of innocence ini faver of thé' accused is the
undoubted law, axiomatic ‘snd-elementary,
anil. its énforcement lies &t the foundation
of the admm:stratlon of our criminal 1a.w

Coffm v."United States, 156 ﬁS 432, ‘453,
15 S.Ct. 394, 403, 89 L.Ed. 481 {1895).~ But
it-has ho- apphcatlon to a determination:of
the rights of a ‘pretrial detdinée duribg con-
finement. before his trial has eyen.. begun.

- The Court bf ‘Appeals also relied on ‘whiat
it terthed the “mdisputable rudlment.s “of
due . process”_in -fashioning :ts compellmg—
necessity. test..- We.do not'doubt: that the
Due Process Clause protects a detdinee
from ‘certain conditions ‘and restrictions of
pretiial dethmnient “Sed fm’m At 1872~
1875. Nonet;he]ess i;hat Q]ause prov:des .no
basis’ for application of a eompellmg—neces
sity -standard to- conditions ¢f ‘pretrial con-
finément that aré “iot” alleged to infrinige
any. other, Tore speclfic guarantee of {he
Gonstltutmn ‘

ft is” lmportant t.o focus o";‘-"liir'a‘}'
rssue here. . We are not eonoemed with the
initial decision to detain an avccused and!the
curtailment of liberty that such'a ‘decision

necessarily _]gntalls See Gersiem V!Pugh-'

‘L

l5 ]n order to impusoﬁ a person prlor to trial,
the Government must comply ‘Wwith ‘tonstitu-
-tional requirements, Gerstein, v. Pugh, 420 3J.S.,
iat :il4, 95.5.Ct., at-863;. Stack:v. .Boyle, 342
LS8, at. 5,-72.8.CL.; at 3;.and any.applicable
‘statutory. provisions, e g.,:-18 U.S.C-§§ 3146,
3148.5,; Respondents -do -not allege: 'that: the
(Government failed to comply with:the constitu-
-tional .ot: statutory requisites to pretrial-deten-
HON, i s Cavers wiloal ophor

420 U.S. 103,:'114,'95 -8.Ct. "854, 863, 43
L:Ed:2d'54 (1975);-- Uhited States' v. Marion,
401-U.8. ‘807,320, 9zs<:t 485,483,730
L.Ed.2d 468 (1971)." Neither respondents
nor the courts below question that the
Government may penmsslbly detain a per-
son ‘suspected -of eommlttmg B cntne pnor
to'a formal adJudication of gurlt‘ ‘See Ger:
stéin v. Pugh, supra, 420 U.S,, ‘At 111 =114,
95 S.Ct., ‘at 861-863. - Nor 'do'they doubt
that the Government has: a substantial*in-
terest:in- ensurmg' that persons adeused of
¢rimes are available for trials and, ’ultlmate-
ly," for: serviee of ‘thei¥’ senten, or that
éonfinement of such pErsons pending trial is
a legmmabe means of furthermg that mter-
est.” Tr. of Oral Arg. 27; "see Stack v.

 Boyle: 842 U.81,4,72S.Ct. 18,96 LEd. 8

{1951)."% . Instead, what ig at issue-when an
aspeét of pretnai -detentioni that is not al-
leged to Viotate’ any ‘express guarantee ‘of
the Constitution is chalIenged, is the detain-
ee's right to be free:from punishment, see
infra, at 1872, nd his \indérstandable desire
to be as eomfortai)le as posslble dunng' his
eonfmement.. ‘both. of . which may conceiva-
bly doalesce &t some point.' "It seems clear
that the Court of Appeals did not rely on
the détafniee’s right to be free from punish-
ment but even if it had that right daes not
warrant “adoption of : that “court's' compel-
lmg-neeesslty ‘t.est See ipfra, at 18'?2—1875
And to the, extent. the court relied on’ ‘tlhe
det.amee s:desnre to.be free from discomfort,
it’ sufflces bo say “that this’ des:re simply
doee notF nse to t.he level of those funda-
mental hberty interests delineated in cases
such‘as Roe v. Wade, 410 U.8.118,98 8. Ct.

705, 85'L.Ed.2d"147 (1973); _msenstadt v. |38

Baird, "405'1).8;, 438, 92 S.Ct, 1029, 8
L. Ed.2d 349 (1972). Stan.'ey V. Jllmms, 405
US 645 92 ‘8.Ct.- 1208,"81: L.Ed.2d+551
REHEN 1 FARC RN
'l‘he only justlfieatnon Jor pretrial detention
asserted by the :Govérnment is.to ensure’ the
»detdinees’ presenceat trial. :Brief for Petition-
‘ers 43.rRespondents do .not question the legiti-
rmacy of -this goal..; Brief for Respondents*33;
“Tr. of Oral'Arg. 27. We, therefore, have ho
:pccasion koconsider whether any other govern-
mental cbjectives may ccmstitutionally jdstlfy
spretrial detention; -1 oo R Dol e
L S CT A TS LTL - EREMTA PR TR b SR S '.;’:
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(1972); Griswold .v. Connecticut, 381 U.S.
479, 85 8.Ct. 1678, 14 L.Ed.2d 510 (1965);
Meyer v. Nebrasks, 262 U. S "890, 43 SCt.
625, 67 L.Ed. 1042, (1923) i

- [3] In evaluating the constitutionality
of .conditions or restrictions of pretrial de-
tention that implicate only the protection
against .deprivation of liberty without due
process of law, we think that the proper
inquiry is whether those conditions amount
to punishment of the detainee.’® . For under
the Due Process Clause, a detainee may not
be punished prior to an adjudication of guilt
in accordance with due process of law.”

_Is36_)See Ingraham v. Wright, 430 U.S. 651, 671

672 n. 40, 674, 97 S.Ct. 1401, 1412-1413 n.

18, The Court-of Appeals properly relied on the
‘Due. Process Clause rather than the Eighth
Amendment in considering the claims of pre-
trial detainees, Due pmcess requires that a
‘pretrial detaineé not be punished. * A sentenced
~inmate, on .the other hand, may be punished,
. although that punishment may not be “‘gruel
and unusual™ under the. Eighth Amendment.,
" The Court recognmed ‘this distinetion in Ingra-
ham v. Wright, 430 US. 651, 671-872, n. 40, 97
~ 8.Ct. 1401, 1412-1413 n.. 40. 51 L.Edz2d 711
977y . - ‘
“Eighth Amendment scrutmy is appropnate
“‘only after the State has complied with the con-
' stitutional "guarantees -traditionally associated
. with criminal prosecutions. ;- See United States
v. Lovett, 328 U.S. 303, 317—318 66 S.Ct, 1073
1079—'1080 90 L.Ed. 1252 (1946). .
t-[TThe State does not acquire the power to pun-
ish with which the Eighth- Amendment is con-
cerned until after it has secured a formal adju-;
dication of gullt in accordanoe with due process
of law. - Where the State seeks to impose pun-
~ishment without such' an adjudication, the per-
tinent constitutional guarantee is the Due Proc-
ess Clause of the Fourteenth Amendment

1. Mr Justice STEVENS in dlssent claims Lhat
this holding constitutes a departure from our
- prior 'due- process cases, specifically Leis v.
‘Flynt,"439 U.S, 438, 99 S.Ct. 698, 58 L.Ed.2d
717 (1979), and Paul v. Davis, 424 U.S. 693, 96
:8§.Ct. 11565, 47 L.Ed.2d 405 (1976). --Post, at
1895--1896,. and n. 6.:' But :as the citations fol-
lowing our textual statement indicate, we leave
prior decisional law as we find it and. simply
apply it to the case -at bar. - For .example, in
‘Wong Wing v..United States, 163 U.S. 228, 237,
16 S.Ct. 977, 980, 4] L.Ed. 140 (1896), the Court
held that the subjection of persons to punish-
ment at hard labor must be preceded by a
judicial trial to establish puilt. And in Ingra-
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40, 1414, 51 L.Ed.2d 711 (1977); . Kennedy v.
Mendoza-Martinez, 372 U.S..144, 165-167,
186,83 S.Ct. 554, 585-567, 576, 9 L.Ed.2d
644 (1963); “Wong Wing v. United States,
163 U.S. 228, 237, 16'S.Ct. 977, 980, 41 L.Ed:
140'(1896). " A person lawfully committed to
pretnal detention has not been adJudged
guilty ‘of any crime. He has had only a
“judicial determination 6f probable cause as
a prerequisite to [the] extended restraint of
[his] liberty followmg arrest.” Gerstein v.
Pugb -supra, 420 U.S,, at 114, 95 S.Ct., at
863; see Virginia v. Paul, 148 U.8. 107, 119,
13 S.Ct. 536, 540, 37 L.Ed, 386 (1893). And,
if. he is detained for a suspected violation of
a federal law, he also has had a bail hear-
i'ng. See 18 U.S.C. §§ 3146, 31488 Under

ham 'v. Wright, supra, 430 U.S., at 674, 97
S.Ct., at 1414, we stated that *at least where
. school authorities, acting under color of state
« law, deliberately decide to punish a child :for
mlsconduct by restraining the child and inflict-
ing appreclable physical pain, we hold that
‘Fourteenth Amendment liberty interests are
; implicated.” (Emphasis supplied.) Thus, there
- is neither novelty nor inconsistency in our hold-
ing that the Fifth Amendment includes freedom
.from punishment within the liberty of which no
person may be depnved without due process of
law, DU CPEIR
- We, of course,: do not mean by the textual
~ discussion of -the rights of pretrial detainees to
cast doubt on any historical exceptions to the
i*general principle that punishment can only fol-
low a determination of guilt after trial or pledi—
exceptions such as the. power summarily to
punish for contempt of court. See, e. g., United
" ‘States v. Wilson, 421 U S. 309, 95 S.Ct. 1802,
‘44 LEd2d 188 (1975); Biloom v. illinois, 391
U.S. 194, 88 S.Ct. 1477, 20 L.Ed.2d 522 (1968); "
Umted States v. Barnett, 376 U.S. 681, 84 S.Ct.
984 12 L.Ed.2d 23 (1964); Cocke v. United
- States, 267 U.8. 517, 45 S.Ct. 390, 69 L.Ed. 767
:€1925); Ex parte Terry,-128 U.S. 289, 9 5.Ct. 77,
32 LEd. 405 (1888); Fed.Rule Crim.Proc. 42.

18. The Bail Reform Act of 1966 establishes a
liberal policy in favor of pretrial release. 18
U.S5.C. §§ 3146, 3148. Section 3146 prowdes in
pertinent part:. 1
“*Any person charged with an offense, other

‘than an offense plnishable by death, shall, at
his appearance before a judicial officer, be of-
. dered released pending trial on his personal
~recognizance or upon the execution of an unse-
- cured appearance bond in an amount specified
by the judicial officer, unless the officer:deter-
mines, in the exercise of his discretion, that
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such ; circumstances, the - Government .con-
cededly may detain him to ensure his pres-
ence, at trial and' may sybject him to . the
restrictions and :conditions of.the detention
facility 50 Jong asthose conditions and re-
strictions do not amount to punishment, or

o+ Otherwise violate the Constitution. .

.:Not every: disability imposed during pre-
trial. detention amounts to “punishment” in
the constitutional sense, howeyer. - Onge the
Government has exercised.its conceded au-
thority. to detain & person pending trial, it
abviously is entitled to employ devices that
are ¢alculated. to, effectuate this detention.
Tradltwnally, this has meant, confinement

in & facility which, no matter, how modern.

or, how anthuated results in restnctmg the
movement of a detamee in a manner .in
whlch he would ‘not, be. restncted if -he sim.
ply were free to walk the streets pendmg
trial. ‘Whether it be called 8 Jal] a prison,
or a custodlal _center, the purpose of the
fac:hty is to detain. Loss of freedom of
chome and pnvacy are mherent mcldents of
confinement in sich a facility. And thef
fact that stch detention ‘interferes with the
detamees understandable desire to llve as

comfortably as possible and with as tittle
restraint as poss;ble durmg eonf‘ nement‘
does not convert the conditions or restric-’

[R

tlc_ms “of" detentlon mtd “pumshment "

- AT .
1+, This Court h recogmzed ¥ dlstmctlon

between pumt.we Ineasures, that ay.. pot.'

eonstq;utlonally be lmposed pno: to B deter-
mination of guilt and reguiatory restraints
that ‘may:. See, e g., Kennedy vi Mendoza-
Martines, supra, 872 U. 8., at 168, 83 S.Ct,,
at 567 Flémming v. ' Nestor, 363 U.S.'608,
613-—614 80 S.Ct..1367,.1874-1875, 4 L.Ed.2d
1485 (1960); - cf. De Veau v.: Braisted, 363
U.S. 144, 160, 80 S.Ct.'1146,"1154, 4'L.Ed.2d
1109 (1960). In’ Kennedy v. Mendoza-Mar-
tinez, supra, the Court examined the auto-
matic forfeiture-of-citizenship provisions of
the immigration laws to determine whether
that sanction’ amounted to punishment or a
such a release will not reasonably assure the
appearance’of the-person as requlred o0

19 As WMr. Justlce ﬂ'rankfurter stated m Umted
‘States v. Lovett, 328. u.s. 303 324, 66, 5.Ct.

mere. regulatory restraint. - While it.is all,
but impossible to.compress the distinction:
into -a sentence or. &.paragraph, the Court:
there described. the tests traditionally .ap- .
plied to determine whether a governmental
act is punitive in:nature: .- - v
“Whether the :sanction involves an ‘af-
' firmative disability or restraint, whether
it has historically been regarded as a pun-

AT H

. ishment, whether it comes into play only “i:’.
Vofr & finding _jof -scientér, whether its op- _|53s

‘eration ‘will promote the traditional aims
“of puhishment—retribution and - deters’
* ‘rence, -Whether thie behavior- to*“which ‘it
-~applies is already’a crime, - whether an’
* alternative ‘purpose to ‘which it may ra-
~tionally be eonnected is ass:g-nable forit,’
- -and' whether it appears ‘excessive in rela-
“tion to’the alternative purpose ‘assigned’
“are all relevant ‘to the inquiry, and may
often point in' differing directions.” - 372
= U.8.;~at 168-169, 83 SCt. at 56‘7*568
(footnobes omitted): : W

Because forfelture of cntlzenshlp tradition-
ally had been considered pumshment ami
the legnslatwe hlstory of the forfeiture pro-;
v1smns “concluswely showed that the‘
measure was_intended to be pumtwe “the
Court held that forfeiture of cltlzenshlp in
such clrcumstances constltuted pumshment‘
that could not constitutionally ‘be unposed
without due process of law. Id., at 167=170,
186, 83 8.Ct.; at 666-569, 576.. 3 oenis T

[4] The tactors 1dentlf1ed in Mendoza—

Martinez provide useful guideposts in deter-

mining : whether pamcular restriction3 and
conditions accomipanying pretrial defention
amount to: punishment in the constitutional-

“gense of that word. > A" court must: decide

whether ‘the d!Sablllty is ‘imposed for ‘the
pprpose “of pumshment or whether it 1s ‘but
an_incident. of some other legltlmate_gov-
ernmental purpose. - See Flemming v. Ne-
stor, supra, 363 U 5., at 618617, 80 S Ct., at
1374—-1376 I Absent a showmg- of .an ex-

1073 1083 90 L.Ed. 1252 (1946) (concumng
:upm:on) MThe fact that harm is inflicted by
.governmental authority does not make it pun-
.- ishment. . Figuratively speaking all discomfort-
ing action may bhe deemed punishment because



1874

pressed intent to punish on the part of
detention faecility officials, that determina-
tion generally will' turn on “whether an
alternative purpose to which' [the restric-
tion] may rationally be connected i3 assign-
able for it, and whether it appears excessive
in relation to the alternative purpose as-
signed [to it]l” Kennedy v. Mendoza-Mar-
tinez, 372 U.S., at 168-169, 83 S.Ct., -at
567-568; see Flemming v._|Nestor, supra,

_ 363 U.S, at 617, 80 S.Ct., at 1876, ~Thus, if

a particular condition or restrietion of pre-

trial detention is reasonably. related to.a

legitimate governmental objective, it does
not, without more, amount to “punish-
ment.”® Conversely, if a restriction or
condition is not reasonably-related. to a le-
gitimate goal—if it is arbitrary or purpose-
less—a court permissibly may infer that the
purpose of the gavernmental action is pun-
ishment that may not constitutionally be
inflicted upon detainees qua detainees. See
ibid® Courts must be mindful that these
inquiries spring from constitutional reguire-
ments and  that judicial answers to them
must reflect that fact rather than a court’s
idea of how best to operate a detention

facility. Cf. United States v. Lovasco, 431

U.8. 788, 790, 97 S.Ct. 2044, 2049, 52 L.Ed.2d
752 (1977); United States v. Russell, 411
U.S. 423, 435, 93 S.Ct. 1637, 1644, SGLEdBd
366 (1973).

{51 One further pomt neqmres dlscus-

sion. The petitioners assert, and respon-

-it deprives -of -what ‘otherwise would be en¢
‘joyed... ‘But- there may be reasons other than
pumuve for such depnvatlon

20.: This i§ not to &ay that the officials of a

: detention facility can justify punishment. They

cannot. It is simply to say that in the absence
of a showing of intent to punish, a court must
look'to see if a particular restriction or condi-

tion, ‘which may on its face appear to be pun-.

ishment, is instead but an incident of a legiti-
mate nonpunitive governmental objective. See
‘Kennedy v. Mendoza-Martinez, 372 U.S, at
168, 83 S.Ct., at 567; Flemming v. Nestor, 363
U.S., at 617, 80 S.Ct,, at 1376. Retribution and
" deterrence are not Jegitimate nonpunitive gov-
ernmental objectives. Kennedy v. Mendoza-
Martinez, supra, 372 U.S, at-168, 83 S.Ct, at
567. Conversely, loading a detainee with
chains and shackles’ and throwing him in a
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dents concede, ‘that the “essential objective
of pretrial confinement is to insure the de-
tainees’ ‘presence at trial.” Brief for Peti-
tioners 43; see Brief for Respondents 33.
While this interest undoubtedly justifies the
original decision to confine an individual in

some manner, we do not ‘accept_jrespon-_|se

dents’ argument that the Government’s in-
terest in ensuring a detainee’s presence at
trial is the only objective that may justify
restraints and conditions onee the decision
is lawfully made to confine a person. “If
the government could confine or otherwise
infringe the liberty of detainees only to the
extent necessary to ensure their presence at
trial, house arrest would in the end be the
only constitutionally ‘justified form of de-
tention.” ~Campbell v." MeGruder, 188 U.S.
App.D.C., at 266, 580 F.2d, at 529. The
Government also has legitimate interests
that stéem from its need to manage the
facility in which the individual is detained.
These legitimate operational concerns may
require administrative measures that go bé-
yond those that are, strictly speaking, nec-.
essary to ensure that the detainee shows up
at trial. For example, the Government’
must be able to take steps to maintain
security and order at the. institution and
make certain no weapons or illicit drugs
reach detainees.® Restraints that are rea-
sonably related to the institution’s interest
in maintaining jail security do not, without
more, constxtute unconstltutlonal pumsh-

- dungeon may ensure hls presence at trial and
preserve the security of the institution. But it
" would be difficult to conceive of .a situation
where cond:tlons so Tharsh, employed to
achieve objectives that ‘could be accomplished
in so may alternative and less harsh methods,
would not support a- conclusion that the pur-
pose for which they were |mposed was to pun-
:sh

s B

21. “There is, of course, a de minimis level of
- impaosition with which the Constitution is not
concerned.” Ingraham v. Wright, 430 US ‘at
" 674, 97 5.Ct., at 1414,

22, In fact, s_ecurity measures .may directly
serve the Government's interest in ensuring the
detainee’s presence at trial. See Feeéley v.
Sampson, 570 F.2d, at 369.
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ment, even. i ithey dré. discomforting and
#re restrictions that the detainee would not

.have :éxpérienced had' he  been released

whileawaiting - trial.;::We: ‘need :not . here
attempt to detail thé precise éxtent of the
legitimate governmeéntal interests that may
justify ' ¢onditions or restrictions of pretrial
detention. It is enough simply to recognize
tﬁat"a'n ‘addition to ‘enisuring ‘the detainees’
presérice at trial, the effeetwe ménegement
of ‘the detentioii facility orice the individual
is’ confined "is"4 “valid oBJectwe that ‘may
justify 1mpos1tlon of condltlons and restric-
tions ¢f pretrial’ detentldn and dispel any
inference that such restrictions are intended

yer,

B L R TR T

“t6] “Judged by this analysis, respondents’
elaim that “doubl&bunkmg’ * violated their
due "Process’ ‘rights’ fails. "Neither the Dis-
trict. Gourt nor ‘the Court ‘of Appeals inti-
mated that it-considered “double-bunking”
to - constituté punishment;" +ingtead, they
found that it contravened the'compelling-
necessnty test,: which today we reject.  On
this record, we are convinced as.a matter of
law that “double-bunking” ‘as practiced at
the MCC dld not amount to’ pumshment and
Ehd not,. therefore vmlate respoudents’
rights under.the. Due, Process Clause of the
Fifth Amendment.“

Each of t.he rooms at ‘the. MCC that house
pretnal ‘detainees has a total floor space of
approximately 75 ‘squaré feet. Each “of
them demgnated for “doub]e-bunkmg,"_ .
n. 4, supra, contains a double bunkbed, cer-

oot Beeoenk SR

-tain -other-items of furniture, a wash- basm,

and an: unccvered tollet. Inmates generally
T S A
23 n determining whether mstrlctlons or con-
 ditions are reasonably related to the Govern-
s ment’s interest in maintaining security and or-
<uder and operating the institution in a managea-
.i-ble fashion, courts must heed our warning that
~ “[s]uch considerations are peculiarly within the
trprovincé and professional expertise of correc-
-stions-officials, and, in the absence:of.substan-
i tial evidence in:the record to.indicate that the
-« afficials: have ;éxaggerated their .responseto
- these .considerations, courts should. ordinarily
-r-defer to their: expert. judgment in- such mat-
ters.” Pell v. Procunier, 417 1J.5., at 827,:94

are-locked iinto their.rooms, from: 11-p.m. to
§:30 .a.m. bnd for brief .pericds during: the
afternoon-andievening head counts:: . Dur-
ing ‘the rest of the day, :they may move
about freely between theu- rooms and the
common areas.” .. ‘ o

* ‘Based ‘on affidavits and a personal v1slt.
to the facility, the District Court coricluded
that the practice’ of “double-bunking” was
unconstitutiorial’. ' The ‘court relied on two
factors ‘for its conclusnon (1) the fact that
the rooms were “desighed to house only one
inmate, 428 F.Supp., at 336-887; and (2) its

judgment that confining two persons in one 1542

room or cell of this size constltuted a “fun-
dament,al }iema[l] of decency, pnvacy, ‘per-
sonal secur_-lty, and, simply, civilized human-
ity - T ‘Id., at 339. The Court of
Appeals agreed with the District Court. In
response to petitioners’ arguments that the
rooms at the MCC were larger and more
pleasant than the cells mvo]ved in the cases
relied an by the District Court t.he Court of
Appeals stated:: . v
" “[W]e find the }aék of privacy inherent in
 double-celling in rooms intended for one
. individual a far more compelling consid-
g eratlon than a comparison of square foot-
age or t}}e subétltutlon of doors for bars,
carpet for eoncrete,,or wmdows for walls. .
.The -government, . .has slmply failed. to
+show ‘rany - substantial: - justification .for
double-cellmg > 578 F.2d, at 127

- We d:sag-ree w1th both the District Court
and the Court of Appeals that there is some
sort of “one 'mari, one eell” principle lurking
,m the Due Process Clause of the Fifth
;Amendment. Wh:le confining ‘a given
'number of people in a gwen amount : -of

SC;.. at 2806 see Jones V.. Nonh Camllna

.- Prisoners’ Labar Union, 433 11.8..119, 87 S.Ct.

- 2532, 53 L.Ed.2d 629 (1977); Meachum v. Fano,

+ 427 U.S. 215, 96 S.Ct. 2532, 49 L.Ed.2d 451

~{1976); Procunier v: -Martinez, 416 U.S..396, 94
v+ 8:Ct; 1800, 40 L.Ed.2d 224 (1974). -

24. . The District Court found that there were no
™ dlsputed issuep of matertal fact with respect to
" respondents challénge to - "Jdoublebunkmg
428 F.Supp., at 335. We agree With the Dis-
" trict Court in’ this detemunauoq,
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space in'such a manner as to cause them to
endure genuine privations and hardship
over anextended pericd of time might raise
serious questions under the Due Process
Clause as to whether those conditions
amounted to punishment, nothing even ap-
preaching such hardship is shown by this
record

_1Detainees are reqmred to spend only sev-
en or eight hours. each day in their rooms,
during most or all of which they presuma-
bly are sleeping. The rooms provide more
than adequate space for sleeping.®® During
the remainder of the time, the detainees are
free to move between their rooms and the
common area. While “double-bunking”
may have taxed some of the equipment or
particular facilities in certain of the com-
mon areas, United States ex rel. Wolfish v.

25. Respondents seem.to argue that “double-
bunking” was unreasonable because petitioners
were able to comply with the District Court's
order forbidding “double-bunking™ and stifl ac-
commodate the increased numbers.of detainees
simply by transferring all but a handful of sen-
tenced inmates who had been assigned to the
MCC for the purpose of performing certain
services and by committing those tasks to de-

'tainees. Brief for Respondents 50. That peti-
_tioners were able to comply with the District
Court’s order in this fashion does not mean
that petitioners’ chosen method of coping with
the increased
bunking'—was unreasonable.  Governmental
action does not have to be the only alternative
or even the best alternative for it to be reasona-
ble, to say nothing of constitutional. See

“: Vance v. Bradley, 440 U.S, 93, 99 S.Ct. 939, 59

- L.Ed.2d 171 (1979); Dandridge v. Williams, 397
U.S. 471, 485, 90 S.Ct. 1153, 1161, 25 L.Ed.2d
‘491 (1970). i

That petitioners were able to comply 1 with the
District Court order also does not make this
~case moot, because petitioners still dispute the
legality of the court's order and they have in-
formed ‘the Court that there is a reasonable

7 expectation that they may be required to “dou-

- ble-bunk™ again. -Reply Brief for Petitioners 6;

“Tr. of Oral Arg. 33-35, 56-57, see’ United

- States v. W. T. Grant Co.,-345 U.S, 629, 632-
633, 73 S.Ct. 894, -897-898, 97 L.Ed. 1303
(1953)

26 We thus fail to understand the emphasm of
‘the Court of Appeals and the ‘District Court on

) the amount of walking space in the. “‘doubte-
bunked” rooms. See 573 F.2d, at 127, 428
F.Supp., at 337, : -
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Umted Stata 428 F.Supp., at. 387, this does
not ‘mean that the conditions at the MCC
failed to meet the standards required by the
Constitution. . Our conclusion in this regard
is further buttressed. by - the detainees’
length of stay at the MCC. See Hutto v.
Finney, 437 U.5. 678, 686-637, 98 8.Ct. 2565,
2571-2572, 57 L.Ed.2d 522 (1978). Nearly
all of the detainees are released within 60
days. See n. 8, supra. We simply do not
believe that requiring a detainee to share
toilet facilities and this admittedly rather
small sleeping place with another person for
generally a maximum period of 60 days
violates the Constitution.”

Al

Respondents also challenged certain MCC
restnctlons a.nd practlws that were de-

27. Respondents’ rel:ance on other lower court
decisions concerning minimum space require-
ments for different institutions and on correc-
tional standards issued by various groups is
misplaced. Brief for Respondents 41, and nn.
40 and 41; see, e..g, Campbell v. McGruder,
188 U.S.App.D.C. 258, 580 F.2d 521 (1978);
Battle v. Anderson, 564 F.2d 388 (CA10°1977);
Chapman v. Rhodes, 434 F.Supp. 1007 (SD
Ohio 1977); - Inmates of Suffolk County Jail v,
Eisenstadt, 360 F.Supp. 676 (DC Mass. 1973},

. American Public Health Assn., Standards for
Health Services in Correctional Institutions 62
(1976); American Correctional Assn., Manual
of Standards for Adult Correctional Institu-
tions, Standard No, 4142, p. 27 (1977), Nation-
al Sheriffs’ Assn., A Handbook on Jail Archi-

‘ tecture 63 (1975). The cases cited by respon-

“ dents concerned facilities markedly different

from the MCC. They involved traditional jails
and cells in which inmates were locked during
" most of the day. Given this factual disparity,
they have little or no application to the case at
- hand. Thus, we need not and do not decide

. whether we agree with the reasoning and con-

* clusions of these cases. And while the recom-
mendations of these various groups may be
instructive in certain cases, they simply do not
establish the constitutional minima; rather,
they. establish goals recommended by the ‘or-

- panization in question. For this same reason,
the draft recommendations of the Federal Cor-
rections Policy Task Force of the Department
of Justice regarding conditions of confinement
for pretrial detainees are not determinative of
the - requirements -of the Constitution. See
Dept. of - Justice, Federal Corrections Policy
Task Force, Federal Standards for Correctlons
(Draft, June 1978). -
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signed: to promote-security and order at the
faeility on- the ‘ground:that : these :restric-
tions violated the Due Process Clause of the
iFifth. Amendment, and certain other consti-
tutional .guarantees, such-#sithe First and
Fourth:-Amendments.. The :Court of :Ap-
peals seemed to approach:the.challenges to
‘secyrity -restrictions in .a fashion different

“from the other contested-conditions and re-

strictions. It stated that “once it has been
determined that the mere fact of confine-
ment of the detainee justifies the. restric-
tions, the institution must be permxtted to
use reasonab]e means t.o insure that its le-
g'lt.lmate interests in securlty are safeguard-
ed” 573 F.2d, at 124 The court might
dlsag'ree with t.he chowe of means to effec-
tuate " those mterests but it should not
“second-guess the expert admmastrators oh
‘matters on which they are bettér informed.
- "Cobncern with minutiae of prison
admlnistratnon can only distract the court
from defached ‘consideration ‘of the one
ovemding questmn presented to it: does
‘the practice or condition violate the Consti-
futlon"’” Id, at'124-125. Nonetheless, the
cOurt afflrmed the Distriet Court’s injune-
tion_1against several security restrictions.
The court reJected the arguments of peti-
tioners that' thése practices served the

.~ ‘MCC’s ‘interest 'in"security and ‘order and

held. that the practices were unjustified in-
terferences with the retained é¢onstitutional

rights of both detainees and convicted in-
‘mates. ’ Id at 129—132 ‘In"our view, the
Court ' of Appeals failed to heed its own
admonition not to “second-guess pnson ad-
mlmstrators RA

Our cases havg estabhshed several gener-
al principles that inform our evaluation: of
the constltutionallty of the restrlctmns at

First, we have held. that conwcted
prlsoners do not forfeit:.all eonstltutlonal
protections by “reason of thelr conviction
anid confinement in prison., - See Jones v.
North Carolina Prisoners’ Labor Umon,
U.S. 119, 129, 97 S.Ct. 2582, 2540, 53 L.Ed.2d
629 (1977);' Meachum v. Fano, 427 U.S. 215,
225, QBSCt 2582, 2538, 49 LEd2d 451
(1976), Wolff v. McDonneH 418 US 539,
5\55—‘556 94 S.Ct. 2963, 2974-2975, 41
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L.Ed.2d 985 €1974); “Pell v. Procunier; 417
‘U8, 811, 822, 94 S.Ct. 2800, 2804, 41 L.Ed.2d
495 (1974). :"There is no iron curtain drawn
between the Constitution and the prisons of
this country.™ . Wolff v. McDonnell, suprs,
418 U.S., at 5855556, 94 S.Ct., at 29742975,
8o, for example, our cases have held that
sentenced - prisoners: enjoy freedom of
‘dpeech and religion under the First' and
-Fourteenth Amendments, see Pell v. Proou-
nier, supra; Cruz v. Beto, 405 U.S. 319, 92
8.Ct. 1079, .31 1..Exd.2d 263 (1972); :Cooper v.
Pate, 378 U.S. 546, 84 S.Ct. 1733, 12 L.Ed.2d
.1030.(1964); that they are protected against
invidious dtscrlmmatlon on the basis of race
under the. Equal, Protectlon Clause of. the
sFourteenth Amendment, see ‘Lee v. Wash-
ington, 390 U.S.. 333 88 S8.Ct 994, 19
L.Ed.2d 1212 £1968); . and that they may :
claim, the _protection of the Due Process
Clause to prevent addltlonal depnvatlon of
life, liberty, or property without due process
of law, see Meachum v, Fano, supra; Wolff
v. McDonnell, supra. - A fortiori, pretrial
detainees, who have not been convicted of
any ecrimes, ret.am at least those constitu-
tional rights that we- ‘have held are emoyed
by convicted prisoners. - . L
7]’ But 6ur'cases also have insisted on a
'Sékabﬁd proposition: * simply because prison
inmates retain certain constitutional rights
does not, mean that ‘these rights are not
‘subject 'to " restrictions - and " limitations.

“Lawful incarcération brings _Jabout the _lss

neeessary withdrawal or limitation of many
privileges. and rights, a retraction justified
‘by the considerations underlying our- penal
system.” Price v. Johnston, 334 US. 266,
285, 68 S.Ct. 1049, 1060, 92 L.Ed. 1356
(1948), see Jones v. North Carolina Prison-
ers” Labor Union, supra, 433 U.S., at 125; 97
S.Ct., at 2538; Wolff v. McDonnell, supra,
418 U.S,, at 555 94 S.Ct., at 2974; Pell v.
Procunier, supra, 417 U.8., at 822, 94 S.Ct.,

at 2804. ‘The fact of confinement as well as
the legitimate goals and policies of the pe-
nal institution limits these retained consti-
tutional ‘rights..  Jones v. North Carolina
‘Prisoners’ Labor Union, supra, 433 U.S, at
125,797 S.Ct., at 2538; Pell v. Procunier,
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‘supra, 417 U.S,, at 822, 94 S.Ct,, at 2804,
‘There must be a “mutual accommodation
‘between institutional needs and objectives

and the provisions of the Constitution that

are. of general application.” - Wolff 'v.

MecDonnell, supra, 418 U.8,, at 566, 94 S.Ct.,

at’ 2975.. This principle applies equally.to
‘pretrial detainees and convicted prisoners.

A detainee-simply does not possess the full

ange of freedoms of an unmcarcerated in-
-dividual. S e

[8] Third, mamtammg mstltutlonal se-

‘curity ‘#nd preserving internal order and

discipline are ‘essential ‘goals that may re-
quire ‘limitation or rétraction of the re-
tained constitutional rights of both convict-
ed ' prisoners ‘ and “pretrial" detaineesh

“{Clentral to all other corrections goals is

the institutional _Lccnmderatmn of intérnal
security within the ‘corrections facllmes
themselves.” Pell v. Procuniér, §'upra, 417

U.S., at 823, 94 S:Ct,, 'at 2804; see Jones v.

North Carolina Prisoners” Labor Union, su-
pra, 483 U.S, at 129,797 S.Ct., at 2540;
Procunier v. Martinez, 416 U.S8. 396, 412, 94

S.Ct. 1800, 1810, 40 L.Ed.2d -224(1974).

‘Prison officials must be free to take appro-
priate action to ensure the safety of in-
mates and corrections personnel and to pre-
vent escape or unauthorized.entry. . Accord-

28. Neithier the ' Court of ‘Appeals ‘nor the' Dis-
trict Court distinguished between pretrial:de-
tainees and convicted inmates in reviewing the
challenged security practices, and we see no
reason to'do so. There is no basis for conclud-

' ing that pretrial detainees pose any lesser se-

- curity risk than convicted inmates. Indeed, it

may be that .in .certain circumstances they
- present a greater risk to jail security and order.
See, e. g, Main Road v. Aytch, 565 F.2d, at 57.
In the federal system, a detainee is committed

" to the detention facility only because no other

~less drastic means can reasonably assure his
. presence at trial. See 18 U.S.C. § 3146, Asa

’ result those who are detained prior to trial
" may- in many cases be individuals who are

‘,,charged with serious crimies or who have prior
records. They also may. posea greater risk of
escape than convicted inmates. See Joint App.
in Nos. 77-2035, 77-2135 (CAZ2), pp. 1393-

1398, 1531-1532. This may be particularly
true at facilities like the MCC, where the resi-

_~dent convicted inmates have beerr sentenced 1o
only short terms of incarceration and many of
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ingly, we have held that even when-an
institutional. restiiction infringes a specific
constitutional -guarantee, sich as the First
Amendment, the practice must be evaluated
‘inthe light of the central objective of pris-
on administration; safeguarding institution-
-a] security. . Jones v. North Carolina Prison-
‘¢rs! Labor Union, supra, 483 U.S.;at 129, 97

-8.Ct., at 2540y Pell v. Procunier, supra, 417

1.8, -at 822, 826,,94 S.Ct., at 2804, 2806;
Procunier- v.. Martinez, supra, 416 U.8; at
*412—-414 94 SCt at 1810-1812.°

[9} Flnally, as the Court of AppeaIs cor-
rectly acknowledged the pro'blems that
arise in the day-to-day operation of a.cor-
rectlons facility .are not susceptlble of easy
solutions. Prison administrators therefore
should be accorded wide-ranging deference
}n the a.doptlon and execution of policies
and practices that in their Judgment are
‘needed to preserve internal order angd disci-
pline and to maintain mstltutlona.l security.

Jones v. North Carolina Pnsonem Labor '

Umon, supra, 433 US,; at 128 97 SCt at
2539; . Procunier v. Martmez, supra,. 416
u.s., at 404405, 94 SCL,aat 1807—:1808

Cruz v.. Beto, supra, 405, 1J.8., at 321, 92

S.Ct, at 1081; see Meachum v. Fano, 421
US., at 228-229, 96 S.Ct., at.2540-2541%

“Such_jconsiderations are peculiarly within _184¢

thé detaineés face the’ p0551b||ity of lengthy
|mpnsonment if conwct.ed -

29. Resporg,dents argue that thls Court’s, cases
i holding that. substamlal deference “should be
““hecorded prison officials are not applicable to
!*this: case because ‘those decisions concerned
convicted inmates, not pretrial detainees. ‘Brief
for Respondents 52. We disagree. Those deci-
" kions ‘held that courts should defer to the in-
.formed discretion of prison administrators be-
cause the realities of running a corrections in-
stm.mon are complex and difficult, courts are ill
eqdipped to deal with these problems, and the
-s'mahiagement of these facilities is confided to
-+, the: Executive and Legislative Branches, not io
the ﬁdlctal Branch. See Jones v. North Caroli-
. pa Prisoners’, * Labor Union, 433 U.S., at 126, 97
' 5.6{., ‘&t 2538; Peli v. Procunier. 417 U5, at
- 827,94 8.Ct., at .2806; . Procunier v, Martinez,
416°11.S., at 404405, 84 S.Ct., at 1807-1808.
. W'hlle those cases each concemed restnctu:ms
govermng cotivicted. inmates, the prmc:ple of
" deference: enunciated ‘in them is not dependent
-on that happenstance. . .
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the province -and' professional expertise of

corrections officials, and, in the absence of
substantial evidence in the record to indi-
cate that the  officials- have : exaggerated
their -response.:fo. these considerations,
eourts. should ordinarily :defer to their ex-
* Pell v
Procunier; -417. U.8,; at 827, :94 . S.Ct., at
22063 - We further.observe that, on occa-
gion, prison -administrators ‘may be “ex-
‘perts” only by Act of Congress or of a state
legislature. - But - judicial -deference is ac-

‘corded not merely because the administra-

tor ordinarily will, as a matter of fact in'a
‘particular case; have a better grasp of his
‘domain than'the reviewing Judge, but also
because the operation of uur oorrectlona]
facilities is ‘peculiarly the provmce ‘of the
Legislative and Exécutive Branches of our
Government,.not the Judicial. Procunier v.
Martinez, supra, 416 U.S., at 405, 94 S.Ct,,
at 1807: ef. Meachum v. Fano; suprs, 427
0.8, at 229, 96 B.Ct., dt 2540. With these
teachings of our cases in mind, we turn to
an examination of the MCC security prac-
tices that are aileged to vmlate the Constl-
tutmn '

Lo

A

“+{10]  At'the time of the lower courts’
decisions, thg Buredu of Prisons” “publisher-
oniy rule, whlch applies to all Buneau 1 jfa-
cilities, permitted inmates to receive books
and magazines from outside the institution
only if the matena!s were mailed du'ectly
from the, pubhsher or a book club. 573
F.2d, at 129-130. The warden of the MCC
stated in an affidavit that “serious” securi-
ty and’administrative problems were caused
‘when bound items were received by.inmates

30. ‘What the Court sald in . Procunier v "'Mar-
 tinez, bears’ repeating here:

"Pnson admmtstrators are . responsmle “for
.. maintaining .internal order and discipline,. for
., Securing their institutions against unauthorized
. access or escape, and for rehabilitating, to the
", extent that human nature and inadequate re-
. 'sources allow, the inmates placed in their cus-
" tody. The Herculean obstacles to effective dis-
__charge of these dutles are too apparent to war-
rant explication, Suffice it to say that the
problems of prisons in America are complex

:from unidentified sources outside the facili-
ty. App. 24. . Héinoted that in“order to
meke a “proper and therough”
‘such items, prison officials would have to
-remove the covers of hardback books and {o
-leaf- through évery ‘page of all books and
-magazines -to . ensure ‘that drugs, money,
weapons, or other contraband ‘were not se-
creted in the material. -
-would take ‘a 'substantial “and inordinate
amount -.of : available -staff :'time.”
-However, “there is relatively little risk that
material received directly from a-publisher
.or book club would contain contraband; and
therefore, the security problems are signifi-
cantly. reduced without a drastic drain on
staff resources.”] .Ibid - . ., i o
. The Court of ‘Appeals rejected ‘these se-
curity and administrative justifications and
affirmed the District Court’s order enjoin-
ing - enforcement " of the ‘“publisher-only”
rule at the MCC.> The Court of Appeals

held that the rule “séverely and impermissi-

bly restricts the reading material available
to _inmates”. and .therefore - violates -their
First Amendment and:due process nghts
573 F2d at 130.

-:It:+is desirable at thls pomt 'bo plaoe in
focus ‘the preclse “question that how ‘is be-
fore ‘this Court. Subsequent. to the decision
.of -the Court . of Appeals, the Bureau of
Prisons amended-its “pubhsher-on}y" rule to
permit ‘the récéipt of books and ‘magazines
from, bookstores as well as pubhshers and
ook clubs. .48 Fed.Reg. 30576 (1978) (to be
codified i in 28 CFR § 540.71). In addition,
petlt.loners have informed the Court that
the Bureau proposes to amend the rule fur-
ther to allow receipt of paperback  books,
'magamnes, and other soft—covered materials

and mtractable ‘and, more to the ‘point, they
i are not readlly susceptible of reso!uuon by de-
cree, . Most requnre expertise, comprehenswe
planning, and the commitment of resources, all
. of whlch are pecullarly within the province of
the leglslatwe and executive branches of
) govemment For. all of those reasons, courts
are ill equlpped to deal with the increasingly
urgent problems of prison administration and
' reform Judicial recognition of that fact re-
. ﬂecl'.s no more than a healthy sense ot‘ realism.”
- Ibid. ‘ . . G

-inspection of ::

#This search procéss

Ibid.”
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4rom any source. Brief for Petitioners 66
‘n. 49, 69, and ‘n. 51.° ‘The Bureau regards
‘hardback bodks -as_the “more-dangerous
-source of risk -to" institutional : security,”
‘however, and intends to retain the prohibi-
tion against receipt-of hardback .books un-
less they are mailed directly from publish-
-ers, book clubs, or bookstores. - Id.:at 69 n.
51... Accordingly, petitioners -request. this
Court to review the Distriet Court’s injunc-
tion only to.the extent it enjoins petitioners
from  ‘prohibiting ‘- receipt -of - hard-cover
books that are. not. mailed -directly. from
publishers, book clubs, or bookstores..'Id,

“at 69;. Tr. of Oral Arg, 59603 . -

We conclude that a prohibition against
receipt of hardback books uriless mailed di-
rectly from publishers, book clubs, or book-
stores-does not violate -the First Amend-
ment rights of MCC inmates. That limited
restriction is a rational response by prison
officials to an obvious sécurity problem.: It
hardly_tneeds to:be.emphasized that hard-

31 Because of ‘the Changes in the “‘publisher-
only” rule, some of which apparently cccurred
-after we granted certiorart, respondents, citing
Sanks v. Georgia, 401 U.S. 144, 91 S.Ct. 593,-27
L.Ed.2d 741 (1971), urge the Court to dismiss
. the writ of certiorari'as improvidently granted
with. respect to the validity of the rule, as

' modified. Brief for Respondents 68, Sanks,

however, is quité different from the instant
icase. In Sanks the events that transpired after
probable jurisdiction was noted “had so drasti-
_cally undermined, the premises on which we

B ongmally set [the] case for plenary considera-
“tion ‘as to lead us:to conclude that, with due
«regard for the proper functioning of this Court,

. we should not - ... .. adjudicate it." :401
1.8, at 145, 91 S.Ct., at 595 The focus of that
" case had been “completely blurred, if not alto-
- igether obliterated,” and a judgment on the is-
_.sues involved had become “potentially immate-
nal " Id, at 152, 81 S.Ct.,, at 598. This is not
‘true here. ‘Unlike the situation in Sanks, the
Government has not substituted an entirely dif-
ferent regu!atory scheme and wholly aban-

_ doned the festrictions that were invalidated be-
low. There is still a dispute, which is not

" “blurred” or’ “pbliterated,” on 'which a ‘judg-
ment will not be “immaterial.”™ P_gtmoners
merely have chosen to limit their disagreement

" wwith the lower courts’ rulings. Also, the ques-
tion that is now posed is fairly'comprised with-
“in the questions presented in the petition for
‘certiorari.” See Pet. for Cert. 2 (“[w]héther the
governmental interest in maintaining jail secur-
ity and order justifies rules that (b

y
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‘back books are especially serviceable for
‘'smuggling ‘contraband int6é an institution;
-money, drugs, and weapons easily may be
secreted in-the bindings” ' E. g., Woods v.
Daggett, 541 F.24 237 (CA10 1976)¥ They
-also are - difficult - to. search' effectively.
There is simply no evidence in the record to
indicate that MCC officials have exaggerat-
.ed their response to this security problem
and to the administrative difficulties posed
by the necessity of carefully inspecting each
book mailed from unidentified sources.
Therefore, the considered judgment. of

these experts must con_t.ro’l in the absence of

prohibitions far more .sweeping than those
involved here, See Jones v.:North Carolina
Prisoners’ Labor Union, 433 U.S,; at 128, 97
S.Ct., at 2539; Pell v. Pmcumer, 417 U8,
.at 827,94 S.Ct., at 2806, .

Our eonclus;on that this limited: restnc-
‘tion on receipt of hardback books does not
‘infringe the First Amendnient rights of
MCC inmates is influenced by several other

prohibit receipt at the ,|a|l ot books and maga-
zines that are not 'maited directly from publish-
ers’). See this Court’s Rule 23(1)(c). We,.of
course, express no view as to the validity of
those portions of the lower courts’ rulings that
concern magazines or soft-cover books.

‘32, :. The. District Court stated: ""With no fecord
. .of untoward pxpenence at places like the MCC,
and wnth na history of resort ‘to less restrictive

" measures, [petmuners]\im&ocatlon of secirity
‘cannot avail with réspeéct to the high constitu-

. tional interests here at stake.’”. 428 F.Supp., at

. 340. . We re;ec]:ed this line of reasoning in
Jones v, Non:h Carolina Prisoners’ Labor Un-

" iom, 433'U.S.; at’ 132-133, 97 $Ct., at 2542,
where we ‘stated: “Responsible prison officials
.must be permitted to take reasonable steps to -
forestgll, .-, .threat[s to security], and
they muist be perrmtted to act before the time
when they can compile a dossier on the eve of

_ ariot.”  We reject it again, now. In Jones, we

" also emphasized that the “informed discretion
of prison officials that there 1s~potenuai danger
“may ‘be sufficient for hmmng rights “éven
though th:s éhowmg might be unimpressive if
. "*submitted as justiﬂcatlon for govern-
tnental f'iestrictlon of personal communication

‘ among members of the general public.’” " (Em-
*phasis added.) Id., at 133 n. 9, 97 5.Ct., at 2542
nog, quoting Pell v. Procunier’ ‘417 U.S., at 825,
94 S.Ct., at“2805, see Procunier v. ‘_Martmez,

416 U.S,, at 414, 94 S.Ct., at 811,
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factors.....The rule operates .in a neutral
fashion, without-regard to the. content .of
the expression. - Id,.at 828, 94 S.Ct, at
2807. - And. there are alternative means of
obtaining . readmg material .that have not
been shownte . be hurdensome or .insuffi-
cient.., "[W]e regard the _@vallable ‘alterna-
tive means of [corrrmumcat.mn 2s] a relevant
f actor in a case such as this where ‘we [are]
called upon to ‘balance . First. Amendment
rights . ,against [legltlmate]‘hgovernmental
PR, mterests”' Id, at 824, 94 8.Ct,
at 2805, quotmg KIedeenst v. Mandel 408
_US 758, 765, QZSCt 25'76 2582, 33 L.Ed.2d
683 (1972). “see Cruz v. Beto, 405 U.S, at
321,322 n. 2, 92 SCt ;at. 1081 1082 n 2
The restnctlon, as 1t ls now before us, al-
_lows sof‘o-bound books and magazines to be
received from any source and hardback
books to be received from piiblishers, book-
‘stores, and’book elubs. ‘In ‘addition,- the
"MCC has a “relatively large” library for use
‘by inmates. United States ex-rel. Wolfish
v. United States, 428 F.Supp;, ‘at 8403 To
the limited ‘extent the rule might possibly
‘increase the cost of obtairing published ma-
terials, this Court has held that where “oth-

‘er avenues” remain available for the receipt

‘of ‘materials by inmates, the loss of “cost

“advantages does not fundamentally impli-

‘cate free speech values.” See Jones v.
.North Carolina Prisoners’ Labor Union, su-
-pra, 433 U.8.; at 130181, 97 S.Ct., at 2540~
2541, “We are also influenced in our. deci-
‘sioh by the fact that the rule’s impact on
-pretrial. detainees is limited to a maximum
-period of approximately 60 days. See n.:8,
-supra.. In sum, considering all the circum-
:stances, we view the rule, as we now find it,
to-be a “reasonable ‘time, place and man-

ner’ regulatio[n that is) necessary to further .

significant governmental interests . .-
Grayned v. City of Rockford 408 U.S. 104,

33. The general library consists of more than
13,000 hardback books, which inciude ‘general
;.. reference texts-:and fiction end nonfiction
_.works, and more than 5,000 assorted paper-
bacl's. including fiction ‘and nonfiction. The
"MCC offers for sale to inmates four daily news-
papers and certain magazines. Joint App. in
“Nos. 77-2035, 77-2135 (CA2) pp. 102-103 (affi-
davit of Robert Harris, MCC Education Special-

.inmate eonfhcts the *

st dated Oct.* 19, 1976).
-i: books and magazines are donated periodically

115, 92, S,Ct. 2294,:2308, 33 L.Ed.2d 222
(-,1972)5 -see [Cox'v. New Hampshire, 312 U.S,
569, 575-576; 61 S.Ct. 762, 765-766,:85 L.Ed.
1049 (1941); Cox v. Louisiana, 879 U.S. 536,
554-555; 85 .8.Ct. 453, 464465, 18 L.Ed.2d
47T1(1965); *Adderley v. Florida, 385 U.S, 39,
464887 S.Ct. 242, 246-—248 17 LEd2d 149
(1966) A e

L ”',_st:

{11] Tnmates at t.he MCC were not per-
itted to'veceive packages from outside the
'fac:ht.y eontammg items of food or personal
property, except for one package of food ' at -
Chrnstmas _This rule was Justafled by MCC
officlals on three g'rounds Flrst., officials
t.estlf' ed to “serious” security prob]ems that
arise from the mtroductlon of such pack-
agee mto the mstltutlon, the “tradltlonal
file in the cake kmd of situation” as ‘well as
‘the concealment of drugs “in heels of shoes
[and] seams of clothmg » App. 80; see id.,
at 24, 8485 'As” m the ‘case’ of the “pub-

‘hsher-only” rule the warden testlfled that.

'ty of the mstltutlon would requlre a “sub-
",'st.ant.zal and mordmat.e amount of avallable
staff time.”

Id., at ‘o4, Seoond off:czals
were eoneerned that the mtroductlon of
personal property mto the facility would
increase the risk of thefts, g-amblmg, and
age-old problem of
-you have it and I don’ t.”" Id., at 80; seeid.,

‘at 85.: Finally, they noted storage and sani-
‘tary - problems . that would result from in-

mates’ receipt of food packages. - Id., at 67,
»..Jnmates .are . permlwed however, to
purehase certain items of food and personal

_property from the MCG commissary.

Other paperback

. and distributed among the units for inmate use.
United States ex rel Wolfish v. Levi, 439
_FSupp at 131"

34. Inmates are permitted to spend a total of
315 per week or up to $50 per month at the
" commissary. Id., at 132.
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The District Court dismissed'these justifi-
cations as “dire prédictions.” *Tt was uncon-
vinced by -the ‘asserted security problems
because otherinstitutions "allow 'greater
ownership of personal property and.-réeceipt
of packages:than does the MCC.:And be-
cause the MCC permitted inmates to:pur-
chase items in the commissary, the court
could not accept official fears of increased
theft, gambling, or conflicts if packages
- were allowed. Finally, it believed that san-
itation .could be assured by proper house-
keeping regulations. = Accordingly, it or-
dered the MCC-to promulgate regulat.lons
. to permit receipt of at least items of the
kind that are avallable in the oomnussary

_lss¢ 1439 F.Supp., at, '152-153.  The Court. of

Appeals accepted the District Court's analy-
gis and affirmed, although it noted that the
MCC could place a cedmg on' the permissi-
ble ‘dollar valie of g‘oods recelved and re-
strict the number of packages 573 F2d at
132 o )

Nelther the Dlstnct Court. nor the Court
of Appeals ldentlfned whgch pmvnsnon of the
Constitution,_was wolated by this MCC re-
striction. We assume, ‘for ‘present purposes,
‘that thelr decisions were based on the Due
Process Clause of the Flfth Amendment,
'whnch provndes prot.ectlon for convicted
_prlsoners and pretrial * detainees alike
against the deprivation of their property
without due process of law. See supra, at
1877 But as ‘we have stated, thesedue
process nghts of pnsoners and pretrial de-
tainees are not absolute; they ‘are subject
‘to reasonable limitation - or ‘rétraction in
light of the legitimate security concerns of
-the institution. - ¥

" We think that the District Court #nd the
‘Court of Appeals have trenched too cavali-
erly into areds that are properly the con-
cern pf MCC officials. It.is plain from their
opinions that the lower.courts simply disa-
greed with the ‘judgment of -MCC officials
about the extent of the secunty interests
affected and the means required to further

35. With regard to pretrtal detamees we agam
note that this restrictnon affects them for gener-
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those interests. - But our’ decisions hdve
time and again emphasized that this sort of
‘unguided substitution of judicial judgment
for that of the expert prison admm:strators
on matters such as ‘this is-inappropriate.

‘See Jones v. North Carolina Prisoners" La-

bor Union; Pell v. "Proéunieér; “Procunier v.
‘Martinez. 'We do not doubt that the rule

‘dévised by the District Court and modified

‘by the Court of Appeals may bé'a reasona-_
ble way of 'coping with the problems of
‘security, order, and sanitation.” It almply is
‘not, however, the only oonstatutlonally per-
missible approach to these problems. Cer-
tainly, the Due Process Clause does not
mandate a “lowest. common denommator
secunty st.andard whereby a practice per-
mitted at one penal mst:t.utlon must be
permltted at all mstltuttons

_J_Correct;ons offlclals concluded that per- _L“-"

-mitting the introduction of packages of per-

-.sonal;property and food would increase the
risks of gambling, theft, and inmate fights

over that which the institution already ex-
perienced by permitting certain items to be
purchased from its commissary, “It. is
enough to say that they -have not been
conclusively shown to be. wrong in- this
view.” Jones v, North Carolina Prisoners’
-Labor Union, 433 U.S.; at 132, 97 S.Ct., at

2542, ' It is also all too obvious that such

packages are handy devices for the smug-

-gling of eontraband. There simply is-'no
‘basis in this record for concluding that MCC
.officials have exaggerated their response to

these serious problems or that this restric-
tion is ‘irrational. Tt does 'not therefore
deprive the convicted inmates or pretrial
-detainees ¥ of the MCC of their property
-without due process of law in contra.ventlon
of the Fifth Amendment :

C

pEr b P oo T
t5. [12] .The  MCC staff conducts wunan-
‘nounced searches -of inmate living areas at
“irregular intervals.

_ These searches gener-
ally are formal unit “shakedowns” during

See'n. 3, supra.
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swhich all inmates are cleared of the residen-
.tial units, and. a‘team. of guards searches
each-room. : Prior t6.the Distriet Court’s
order, inmates were not permitted to watch
the searches. Officials testified that per-
-mitting inmates to observe room inspections
would lead to friction between the inmates
and security guards and would allow the
_-inimates o attempt to frustrate the search
‘by distracting personnel and moving contra-
band from one room to another ahead of
_the search team® .. - . . -

_Isse 1The District Court held. that thls proee-

.dure could not stand as applied to pretrial
detainees because- MCC: officials had not
.shown that the restriction was justified by
“eompelling necessity.”? The court stated
.that “[a]t least- until -or unless [petitioners]
-can show a pattern of violence or other
-disruptions taxing the powers of control-—a
kind: of .showing not,remotely approached
by the Warden's expressions—the secyrity
'argument for banishing inmates while their
-rogoms gre searched must-be reJected 4 439
~ F.Supp., at 149. . It also, noted that in many
+instances . inmates suspected . Zuards of
thievery. -Id., at 148—149 . The Court of
Appeals 9g'reed with the. Dtstrlct Court, 1t
;3aW “no reason what.soever not to permit a
,detainee to observe the search of his room
and belongmgs from a reasonable distance,”
e]though the eourt perm1tteti the -removal
“of any detamee who became "obstructwe »
573 F2d, at 132,

- The Court of Appeals did. not. |dent1fy the
eons_tltutlonal.prowslon on which it relied in
_invalidating the room-search rule. The Dis-
grict Court stated that -the rule infringed

the detainee's interest in privacy and indi-
cated that thls mterest -4in pnvacy was

36. - One of the correctional experts testiﬁed as
follows: - -

“[T]he requirement that prlsoners not be'in the

immedlate area obviously has lts basis agam m
“the requirements of: security. s B

. “It is quite obvious thiat if a group of officers

¥ gtart'a searching process of a housirng area at

" the MCC, if it be a cortidor or an area of rooms

‘orina typlcal jall if it were a cell block, unless

~all prisoners aré removed from that immediate

" “area, there are a wide variety of opportunities

I

founded -on the -Fourth Amendment. 439
:F.Supp., at 149-150. . It may wéll be argued
that a person confined in a detention facili-
ty has no reasonable expectation of privacy

with respect to his room or cell and that

:therefore the Fourth Amendment provides

‘no protection for such a jperson. Cf. Lanza sst

-v. New York, 870 U.S. 139, 145-144, B2 5. Ct.
-1218, 1220-1221, 8 L.Ed.2d 384 -(1962). -

‘any case, given the tealities of institutional
-confinement, any reasonable expectation of

~privacy that & detainee retained necessarily

“would be of a diminished scope. Id., at 143,
.82 8.Ct., at 1220, -Assuming, arguendo, that
-8 pretridl detainee retains such a diminish-
‘éd expectation of prwacy after eommntment
‘to & tustodial facility, we nonetheless’ find
that the foom-search rule does not v1olate
the Fourth Amendment

It is dnff:cult t.o see how the detamees
interest in privacy is infringed by the room-
search rule. No one can ratlonally doubt

_that. reom searches represent an appropri-
~gte security measure and neither the Dis-

trict Court nor. the Court of Appeals prohib-
ited. such , searches. And even the most
zealous advocate of pnsoners rights would
not suggest that a warrant.is requn-ed to
,conduct such & search, Detamees drawers,
beds, a.nd pemonal ltems may be searched,
:even after ‘the lower eOurts’ rulmgs Per-
lmttmg detainees to observe the searches

"does not lessen the invasion of their priva-

‘cy; its only eonce:vable benefielal effect

“would be to. prevent theft or misuse by

those conducting the search. . The room-

"search rule simply facilitates the safe and

effective performanee of the search which

“all- eoneede may be conducted. - The rule

' who may hav!e sueh n theIr possesslon and
cells.

<7 -®jt can go down -the toilet or out the wlndow.

B swalloWed a4 wide variety of methods of confis-
eatuon of contraband " App 78. )

;3T The Dlstnct Court did not extend 1ts Tuling
to convncted h'lmates because for_them, * the
asserted necessttles need not be ‘compelling,”

Iems posed was. “certainly, not weightlees," the

. 1 practice passed. the constitutional test for sen-
for the confiscation of contraband by prisoners

.. tenced inmates. 439 F.Supp., at 150,
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"ltself then, does not.render the searches

‘gives us the most pause
/ing for present purposes

-38.

(LA

“unreasonable” within the meaning of . the
Fourth Amendment“ .

‘[13] , Inmates at all- Bureai: of Prison
facilities, including the MCC, :are required

.to expose their body ‘cavities for visual in-

‘spection as & part of a strip search conduct-
ed after every contact visit-with a-person
from outside the institution.®® . Corrections
officials testified that visual eavity searches

_were necessary-not only to discover but also
;to deter .the smuggling of weapons, drugs,

and :other contraband into the. institution.

-App. T0-72, 83-84. The. District. Court up-

held the strip-search procedure but prohibit-

.ed the body-cavity searches, absent proba-

ble cause to believe that the_ inmate is
concealing contraband. 439 FSupp, at

"147-148." Because petlt’ioners proved only

one ‘instance in the MCC’s short htstory

‘where contraband was found during a body-

cavity search, the Court of Appeals af-
firmed. In its view, the “gross violation of
personal privacy inherent in such a search

‘cannot be ‘outweighed by the government'

security interest in’ mamtammg a practice
of so little actial utlhty ” 573 F.2d; at 131

Admittedly, thls practlce mstmctlvely
However assum-
that mma.{es, both

convicted prisoners and pretnal detamees

retain some Fourth’ Amendment ~ rights

upon commltment. 0 a correctmns Tfacility,

‘see ‘Lanza v. New York, supra; Stroud v.
“United States, 251 11.8. 15, 21, 40 S.Ct.’ 50
'52 64 L. Ed. 103 (1919), we" nonetheless con-

It may be. that some guards have abused the
trust reposed in them by fa:lmg to treat the
personal possessions of inmates with appropri-
ate respect. But, even assuming that in some
instances -these abuses .of .trust reached the

"+ levet of constitutional violations, this is not an

action to recover damages for damage to or
destruction of particular items of property.

. This is a challenge to thé room-search ‘rule in

" its entirety, and the Tower colirts have enjoined

" enforcément of the practice itself. When ana-
- Iyzed in this context, proper deference to the -~
"' informed discretion of prison duthorities de-

mands that they, and not the courts, make’ the
difficult judgments which reconcile conflicting
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-chide that. these searches do not violate that
~Amendment. The Fourth Amendment pro-
hibits only unreasonable-searches, Carroil v.
United States, 267-U.8.-132, 147, 45 S.Ct.
-280, 283, 69 L.Ed. 543 (1925), and under the
“circumstances, we do not believe that these
aearches are unreasonable o ’

_1[14] The test of reasonableness under _1559

_the Fourth  Amendment is - not' capable’of
'precise definition or niechanical application.
In each case it requires a balancing of the

-meed. for the particular search againat the . :

invasion: of - personal rights that’ the search
‘entails. Courts must consider the scope of
‘the sparticular- intrusion, the manner in
which it is conducted, the justification for

;{nitiating it; and. the place in which it is

‘conducted.’ ‘E. g, United States v. Ramsey,
431:U:8. 606, 97 S.Ct. 1972, 52 L.Ed.2d 617
€1977); " United Stites v. Martinez-Fuérte,
‘428 17.8. 543, 96 §.Ct. 8074, 49 L.Ed.2d 1116
(1976); United” States v. Brignoni-Ponce,
422 U.8. 873, 95 S.Ct. 2574, 45 L.Ed.2d 607
(1975); Terry v. Ohio, 392-U.S. 1, 838 8.Ct.. .

1868, 20 L.Ed.2d 889 (1968); Katz v. United

States, 389 U.S. 347, 88 'S.Ct. 507, 19
‘L.Ed.2d 576 (1967); Schmerber V. Califor-

“nid, 384 U.8. 757,86 S.Ct. 1826, 16 L.Ed.2d
-908 (1966). A detention faclhty is'a umque

plaoe fraught. with serious secunty dangers.

,Smugglmg of money, drugs, weapons, and

other contraband is all too commion an oc-
currence. And inmate attempts to secrete
‘these 1t.ems into the facility by concealing
‘them in ‘body cavities are documented in
this record, App 71-76, and in other cases.

E. &, Ferram V. Umted States, 590 F. 2d 835

.- claims affectmg the secumy of the. msututton
the welfare of the prison staff, and the property
. rights of the detainees. .Jones v. North Caroli-
na Prisonters’ Labor Union, 433 U.S., at.128, 97
- S.Ct., at 2539 .

If the mmate as a male, he must hft his
. genitals and bend over to spread his buttocks
. for visual inspection.. The _vaginal and anai

. -cavities of female mmates also are visually in-
- -spected. The inrnate_ is not. touched by security

,: - personal at any time during the visual search
procedure. 573 F,2d, at 131; Brief for Petition-
..ers 70, 74 n. 56., ~ Ce
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{CAG 1978); United States v, Park, 521 F.2d
1381, 1382 (CA9 1975). . That there has been
‘only ;one instance where an MCC inmate
-was discovered attempting to smuggle con-

traband into t.he [institution on his person

may be more & testament to the effective-

ness of thls ‘'search techmque as a deterrent

‘than to any. lack of interest on the part of

the inmates to rgecrete and 1mport such

:ltems when ‘the opportumty anses“

AWe do not underestlmate the degree to

which. these searches may invade the, per-

sonal privacy, of inmates. Nor do we doubt
as the District Court noted, that pn oecaston

a securlty g'ua.rd may- oonduct the search in
.an abusive fashion, .

439 FSupp, at_147.
Such .an. abuse cannot be condoned “The

_searches must be eonducted ina reasonable

-manner.

"40.

. less-restrictive-alternative

Schmerber V. CaI:forma, supra,
384 U.8. at 7T71-772, 86 S.Ct. at 1836-1837.
But we deal here “with the questlon whether

The Distnct Court indlcated that in nts view
the use of metal detection equipment represent-
“ad a less intrusive and equally &ffective alterna-
tive to cavity inspections. We noted in United
States v. Martinez-Fuerte, 428 U.S. 543, 550—
557 n. 12, 96 S.Ct. 3074, 3082 n. 12, 49 L.Ed.2d
1116 (1976), that *[t}he logic of such elaborate
arguments could
*“rajs¢ insuperable barriers‘td the E‘XEI'CISC of
virtually all search-and-seizure powers.".. How-
-ever, assuming that the existence of less intru-
sive "alternatives is relevant to the determina-
““tion - bf ‘the Treasonableness  of the particular
- search method at issue, the alternative suggest-
- ed by the District Court simply would not be as
" effective as the visual ‘inspection procedure.
" Money, drugs,-and other nonmetallic contra-
. band still .could easily be smuggled into the

#il

 , -institution.: . Another possible alternative, not

mentioned by the lower courts, would be' to
" closely bbsérve inmate visits. - See Dept. of
Justice, Federal Corrections Policy Task Force,
Federal Standards for Corrections {Draft, June
1978), But MCC ofﬁcmls have adopted the
visual ingpection procedure as an alternative to
_close and constant monitoring of contact visits
to avoid the obvious disruption of the confiden-

" tiality and intimacy that these visits are intend-

~ed to afford. That choice has not been shown

. to.be irrational or unreasonable., Another al-

_‘tematwe t.hat _might obviate the need for body-

held that pretrial detainees have a constitution- _ ees. referred to by the District Court, . 439

-1 16; .see Marcera v. Chinlund, 595 F.2d 1231 ...

.....

cavnty mspectlons would be to abolish contact -©

‘But the Court of Appeals, in
¢-& Tuling that is not challenged in this Court and
en which we, accordingly, express no opinion,

“al right to contact visits. 573 F.2d, at 126 n.

visual body-cavity inspections as contem-
plated by the MCC, rules can ever be con-
ducted on less than probable cause. Bal-
.ancing the significant and. legitimate securi-
ty interests .of the institution ageinst the
privacy interests of :the inmates, we con-
ciude thatthey can“ R A BT
- . , s T
IV"‘:E e Lyt il

Nor do we think that the four MCC se-
‘curity restnctlons and practices described in

Part I1I, supra, constitute “pumshment” in 188t

vnolatlon of the rights of pretna] detainees
under the Due Process Clause of the Fifth
'Amendment." Neither the District Court
nor the Court of Appeals suggest.ed that
;,thae restrictions ‘and practices were em-
_ployed by MCC officmls with an intent to
‘punish the pretrial detainees housed there.®

.Respondents do not even make such a sug-

: '(CAZ 1979,
F2d at 1’48——749

) 4L We note that several Iower courts have up-

N held__ such ' visual body-eavity mspections
" against cofstitutional challenge. ' See, ‘e E.

.7 Daughtery v. Harris, 476 F.2d 292 (CA10), cert.
- sdénied, 414 U.S, 872, 94 S.Ct. 112, 38 L.Ed.2d
91.(1973); . Hodges v.-Kiein, 412 F.Supp.. 896
 (DCNJ 1976), " Bijeol v.- Benson, 404 F.Supp.
595 (SD Ind.1975); Penn E! v. Riddle, 399
F.Supp. 1059 (ED Va.1975).

. 1n determining whether the “publisher-only”
rule constltutes pumshment we consider the
“rile in’ its present form and in light of the

1t concessions made by petmoners See supra at
+:1879-1880. .
43 The D:strict Court noted that in thetr post-
“trial memorandum petitioners stated that
~tu[w]ith respect to séntenced inmates,’
“: the restrictions on the possession of personal
'7.. property also serve the legitimate purpose of
: punishment.” 439 F.Supp., at 153; see Post-
,  trial Memorandum for Respondents in No. 75
" Civ. 8000 (SDNY) 212 . - However, below and
in this Court, petitionérs have relied only ‘dn
+sthe three reasons discussed supra; at 1881, to
. justlfy this restriction. . In our view,. this pass-
!_'mg reference in a brief to sentenced mmates.
which was not supported by citation to the
record, hardly amounts to the “substantial con-
- fession of error’;with respect to, pretrial detain-

F.Supp., at 153.

See also M'Her v. Carson 5637 .
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gestion; ‘they simply argue that the restric-

‘tions were greater than necessary to satisfy

petitioners’ legitimate interest in maintain-

1ing security. Brief for Respondents 51-53.

Therefore; the determination whether these
restrictions ‘and practices constitute punish-
ment in the constitutional sense depends-on
whether they are rationally related to a
legitimate nonpunitive governmenta! pur-
pose and whether they appear excessive in

relation to ‘that purpose. See supra at
18731874, Ensuring security and order ‘at
" 'the institution is 2 permissible nonpumtwe
‘objective, whether the facility houses pre-

trial detainees, convicted inmates, or both.
Supra, at 1874; see id., at 1878, and 1. 28.

‘For the reasons set forth in Part III, supra

we think that these particular restrictions

"and practices were reasonable responses by

MCC officials to legitimate security ‘con-
cerns. " Respondents simply have not met
their- heavy_|burden of showing that these

. officials have exaggerated their response to

the genuine security considerations that ac-

‘ tuated thése restrictions and pract,lces See
'n 23, suprs. And as might be expected of

restrictions applicable to pretrial detainees,
these restrictions were of only limited dura-

tion so far as the MCC pretrial detaipees
. were concerned. See n. 8, supra.

v
" ‘There was & time not too long ago ‘when
the federal Judlclary took a eomplet.ely
“hands-off” approach to the problem of
prison administration. In recent - years,
however, these courts largely have discard-

_ed ‘this “hands-off” att:tuﬁe and have wad-

ed into this eomp]ex arena. The deplorable

_conditions and Draconian restrictions of
" some ‘of our Nation's prisons are too well
known to require recounting here, and ‘the
. federal courts rightly have condemned
- these sordid aspects of.our prison systems.
* But many-of these same courts have, in the
name of the Constltutlon, become increas-
,:_mgly enmeshed in the minutise of prison
-operations.
‘"They, no less ‘than others in our society,
‘have a natural tendency to believe ‘that

- Judges, after all, are human,

their individual solutions to often intracta-
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'ble: problems are better and more workable
‘than-those of the persons who are actually

charged with @nd trained ih the runting of

the particular institution’ under” examina-
'tion; But tinder the ConStitutibn, the first
_'questlon to be answered is not whose plan is
;fbest ‘but in what branch of the Government
s lodged the authorlty to’ imtmlly devise

the plan. " This does not thean that constitu-
tional nghts are not to ‘be scrupulously ob-

mquu‘y of federal courts ‘into pnson man-

'ag'ement. must be limited to the 1ssue of

‘whether a partlcular system violates any
prohlbltlon of ‘the Constntutaon or, 1n “the
‘ease of a federal prison, 'a statute. , The
“wide range of “Judgment calls” t.hat meet.
constltutlonal and statubory requlrement.s
"are confided to officials cutside of t.he Judi-

c1al Branch of Government _

_Ll‘he judgment of the Court of Appeals 1s,
‘accordingly, reversed, and the case is re-
manded for proceedmgs consistent with this

“opinion. -

- \'_

It is 80 ordered

qu Justice POWELL concurring in part
and dlssentmg in part

" Ijoin the opmmn of the Court except the
dlscusswn and holding with respect to-body-
cavuty -gearchiés.  In view of the senous
mtruswn on one's privacy “occasioned ' by
such a search I think at least some level of
cause, such as a reasonable suspicion, should
be requlred to Justlfy the anal and genital
'searches described in thls case. I therefore
dlssent on this issue, RN :

Mr Justice MARSHALL dlssentmg

The Court holds: that the Government
may burden pret.nal detainees with almost
any restriction, provided detention. officials
‘do not proclalm a punitive mtent or impose

_conditions that are “arbitrary 'or purpose-

less.” Ante, at 1874. As.if this standard
were not sufficiently ineffectual, the Court
"dilutes it further by according virtually un-
limited deference to detention, officials’ jus-
tifications for particular impositions. Con-

- I#“does ‘mean; however, that the

_sss
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spicuously lacking from this analysis is any

. meaningful consideration of .the most rele- -

_vant .factor, -the .impact that restrictions

may have on inmates.: Such an approach is

~unsupportable,: given that.all of these de-

»tainees: are  presumptively nnocent and
many. are confmed solely because they can-
- not afford ball‘ S R

sse {In my view, the Court’s holdmg departs
from ‘the p"recedent it purports to_follow
“and precludes effectwe Judlclal review of
"the  conditions - of pretnal ‘confinement.
More fundamenta]ly, 1 beheve the proper
)nqmry in this context is not whether .a
_particular restraint can be labeled “punish-

~ment.”

Rather, as thh other due .process

cha]lenges, the -inguiry should be whether
sthe. governmental interests served by .any
gwen ratnctmn outwelgh the mdmdual

deprlvatlons suf fered.

boE et BN
1
PRI EAR T T

- The premise of ‘the Court's analysis ‘is
that-detainees, unlike prisoners, may not be

-"punish

2 To determine when 4:partico-

lar disability imposed during pretrial deten-

“tion is punishment, the Court’invokes the
factors enunciated in Kennédy v. Mendoza-
Martinez, 872 U.S. 144, 168-169, 83 S.Ct.
554, 567-568, 9 L.Ed.2d 644 (1963), quoted
- ante; at 1873 (footnotes omitted):”

“Whethét “the sanction involves an af-

. - firmative disability -or restraint, whether

it has historically been regarded as a pun-

'~ ishment, whether it comes into play only

on a finding of scienter, whether its oper-

. ation will promote the traditional aims of

- puniishment—retribution ‘and deterrence,

. ~whether the behavior'to which it applies
s already a crime, whether an alternatwe
.. purpose, to which it may. ra,t.:ona]ly be
i connected is assignable for lt and wheth-

5—
.

'l'he Ball Refonn Act, JS USC. § 3143 to
which the Court adverts ante, at 1866, provides

+ that bail be set in.an amount that.wlll-“reason-

. -.ably assure” the defendant’s presence at trial.
-+« In fact, studies indicate that bail -determina-
.. tions frequently do not focus on the individual

.defendant but only on the nature; of the crime
charged and that, as administered, the system

penalizes indigent defendants. See, e. g, ABA

;BELL v; WOLFISH .- .
Cite a3 99 S.Ct. 1861 (1979)
-.er if, appears exceszive in relation to the
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alternative purpose assigned are all rele-

. vant to the inquiry, and may.often pomt

in.differing directions.” o
- A vumber of ‘the factors enunclated

above focus on the nature and severity of
the impositions at issue. Thus, if weight
were given to all its elements, I believe the
' Mendoza-Martinez inquiry could be réspdn-
-give to the impact'of the Jdeprivations im-
posed on detainees.” However, within a few
‘lines: ‘after quoting’ Mendoza-Martinez, the
-Court” restates ‘the standard 'as whether
there is an expressed punitivé intent on the
part “of  detention ' officials, and, 'if - 'not,
“whether the restriction is rationally related
“to'some nonpunitive purpose or appears ex-
“cessive in'relation to that purpose. ‘Ante, at ..:..
1873-1874. ‘Absent from the reformulation
is ‘any ‘appraisal of whether'the sanction
constitutes an’ affirmative disability:or re-
straint and whether it has historically been
“regarded’ as punishment.. ‘Moreover, when
the Coutt applies this standard, it loses in-
“terest in-the inquiry concerning excessive-
tiess, dnd; indeed, eschews consideration of
{ess restrictive altérnatives, practices in oth-
er detention facilities, and the recbmmenda-
Aions of the Justice Department and profes-
-sional organizations. .
25, 1876, n. 27, 1882, . By this process of
-alimination, - the- Court contracts:a broad
standard, sensitive to the deprivations im-
posed on detamees, into' one that " seeks
‘merely to sanitize official motives and pro-
~hibit -irrational behavior. - As thus reformu-
Iabed the test lacks any real ‘eontent.

See ante, at 1876, n.

To make detention o‘fficial‘s.*az_i't:lteﬁtf the
eritical factor in-assessing the constitution-
“ality of impositions on detainees is unréalis-

** Project on ‘Standards for Criminal Justice, Pre-

trial Release 1-2 (1968); W. Thomas, Bail Re-

. form in, America 11-19 (1976). See also Na-

tional  Advisory, Commission on Criminal Jus-
tice Standards and Goals, Corrections 102-103

. (1973). .National Association of Pretrial Service
--‘_,Agencies. Performance Standards and Goals

:for. Pretrial Release and Diversion. 1-3 (1978).

_1sss
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sAet).
statutory - enactment, courts engage-in a -

tic in the extreme. “The cases on which' the

Court relies to justify this narrow Tocus all

involve legislative Acts, niot day-tb-day ad-
ministrative decisions.” "See - Kenredy v.

 Mendoza-Martinez, supra {Nationality -Act

of -1940 -and Immigration and Nationality
Act of 1952); ‘Flemming v. Nestor, 363 U.S.

-603, 80 S8.Ct. 1867, 4 L.Ed.2d 1435 (1960)
{Social Security Act); De Veau v. Braisted, .

363 U.S. 144, 80 8.Ct. 1146, 4 L.Ed.2d 1109
(1960) {New -York Waterfront Commission
-In_ discerning: the .intent. behind a

familiar judicial function, usually with the
benefit of a legislative history that preced-
ed passage of the statute. . The motivation
for policies in detention facilities, however,

. will . frequently not-be a matter of pubfic

record. Detainees challenging these -poli- -
-cies will therefore bear the substantial bur-
. den of establishing punitive intent on the

basis ‘of .circumstantial evidence or.retro-
spective explanations by detention officials,
which frequently may be gelf-serving.- Par-

-ticularly since-the Court seems unwilling to
‘Jook - behind .any - justification based on se-

curity,?. that burden will usual]y prove in-
surmountable.: . . o e

In ‘any- event, it will- often be the case

essary’ for mstltutmnal secunty Aa the

ment’s statement in its post-trial memoranduim
“that for inmates serving sentences, “the restric-

- tions on the possession of personal property _

also serve., the legitimate purpose of punish-
ment.” United States ex rel. Wolfish v. Lévi,
439 F.Supp. 114, 153 (SDNY 1977), Post-trial
Memorandum for Respondents in No. 75 Civ.
6000 (SDNY) 212 n., quoted ante, at 1885 n. 43.

" This staternent. pruv:des af J8ast some indica-
... ‘tion that-a similar motive may underlie applica-
: The .

‘Court’s treatment of this point illustrates the

tion of the, same rules. to - detainees.

. indifference. with which it pursues the intent

. inquiry. G w0t e

3. Thus, for e‘xamp’le, lower ¢gurts have held a
" variety of sécurity restrictions unconstitutional.

" ‘E. g. Collins v. Schoonfield, 344 F.Supp. 257,

“'283 (Md.1972) (warden censored newspaper ar-
ticles critical of his administration of fail); id.,
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" District Court noted, “'zeal for security:is

_lon punitive intent cannot effectively elimi- _1567

ariong the most common varieties of offi-
¢lal excess,” United States ex rel. Wolfish v.

. Levi, 439 F.Supp. 114, 141 (SDNY 1977),

and the litigation in this area ‘corroborates
that conclusion? A standard that focuses

nate this excess. Indeed; the Court does

_ not even attempt to “detail the precise ex- , .
,_tent. of the legitimate governmental inter-

. ests that may justify ‘conditions or restric-

tions of pretnal detention.” Ante, at 1874.
Rat.her! it is ‘content merely to recognize
that “the effective management of the de-
tention facility _is a valid objee-
tive that may justify imposition of condi-

“tions -and restrictions of pretrial detention

-tions are intended as punishment. "

and dispel any inference that such restric-
Ibid.

Moreover, even if the mquu-y the Court
pursues were more productive, it simply is
not the one the Constitution mandates here.
By its terms, the Due Process Clause focus-
es on the nature of deprivations, not on the
persons inflicting them. .- If this-concern is

.10 be vindicated,.it is the effect of eondi-
. tions of confinement, not the intent behind
. them, that must-be the focal pomt. of consti-

-that’ officials beheve_., erroniecusly but-in |
-good fdith, that a specific restriction is nec-

tutional analysis..

. B
Although the Court professes to go be-

~yond the direct inquiry regarding intent

-_2.' Indeed the Court glosses over the Goverp~ o

ty Jail v. Petersen, 353 F.Supp. 1157, 1164 (ED
“Wis,1973) (detainees limited to two pages per
. letter; notice to relatives and friends of the
time and place of detainee’s next court appear-

‘“ance deleted on security grounds); United

. States ex rel. Manicone v. Corso, 365 F.Supp.

\

-

.+ 576 (EDNY 1973) (newspapers banned because

-they might disrupt prisoners and create a fire
hazard), Miller v. Carson, 401 FSupp 835, 878
(MD Fla.1975), aff'd, 563 F.2d'741 (CAS 1977)
(detainees:  in- hospital kept- continuously
‘chained to ‘bed); O’Bryan v. County of Sagi-
naw, 437 F.Supp. 582 (ED Mich.1977) (detain-
ees with bail of more than $500 prevented from

o attending religious services), Vest v. Lubbock

'+'at 278 (mentally disturbed detainees 'shackled =
in jail infirmary); Inmates of Milwaukee Coun- -

o County Cominissioners Court, 444 F.Supp. 824

“(ND Tex.1977) (detainees limited to three pages

" per letter and six incoming and outgoing letters

- per week 'to facilitate censorship; ‘guards au-
thorized to ‘refuse to mail or deliver leuers
contaming "abuswe language). :
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and to determine whether a particular im-
posmon -is rationally related to a nonpuni~
tive purpose, this exerclse is.at best a for-
mallty _Almost any restnctmn on. detain-_
ees, mcludlng, as the Gourt eoncedes, chains’
end . aha.ckles, ante at 1874 n, 20, can be
found to_have some, retlonal relstion bo
mstltutlonal aecunty, or more broadiy.

“the effective management. of the detent.lon
facility.” . Ante, at 1875, See Feeley V.
Sampson, "570 F.2d 864, ‘280 (CAl1’ 1977)
(Coffin, C. J., dissenting). Yet this tooth-
less stafidard app]:es m‘espectwe of the ex-

‘ cessivehess of the restramt or t;heI nature 'of
L the nghts mfrmged ¢ : '-

_ses _|_Moneover, the Court has ot in fact re-

viewed the rattonahty of detention off:cia.ls
decisions, &8 Mendoza-Mamnez requlree
Instead, the xriajonty atfords “Wlde-rang-
ing" defererice to those officials”“in the’
adoption and execution of péhcies and prac-
tices that in ‘their Judg'ment are needed to
preserve internal order and dlsclpime and to
maintain institutional secunty ‘Ante, at"
1878% Rea.somng that 'security ‘considera:’
tions “in ‘jails are httle ‘different” than- in’

pnsons; ‘the ‘Court concludes that cases ne-,:
quiring substantial ‘deference ‘to prison ad-"
'mmlstrat.ors detevminations on secunty~re*

lated issues arée equally apphcable in the
present’ oonf.ext ¢ Ante/ at 1878, nn. 28, 29:"

Yet, as fhs" Court implicitly acknowl-’
edges, ante, at 1877, the rights of detainees,:

who have not’ Been adjud:cated guilty of a
cnme, are neeessanly friore exténsive than
those of prisoners “who have been found to
have violated one or more of the criminal
laws - esta'blished by society:for its orderly’
governance - Jones v..North Carolina Pris-
onem Umon, 1133 US 119 129 97 BCt.

4, The Court" =does eoncede that “loadmg ‘s de-
tainee with chains and shackles and throwing
him'in a‘dungéon,” ante, at 1874'n. 20, would
‘¢reate an inference of punitive intent and hence
-would:‘be impermissible. . I am rindeed heart-
ened :by this:.concession, but{ do not.think it
sufflbient to glve- force to the Court's standard.

e - o -

§.. lndeed Iest the pomt escape the reader;:.the
.majority reiterates it 12 times in the course of
the opinion. ‘Ante, at 1869,:1873, n.23, 18786,
1877-1879, and nn. 29 and 30, 1880, 1882, 1883
n. 38, 1886.

2532,.,2540, 53 L.Ed.2d 629, (1977). _
CampbelL v McGruder, 188 USAppDC ;
258, 264 n. 9, 580 F.2d 521, 527 n. 9 (1978)..
Judicial tolerance of substantial impositions
on detainees must be concomltantly Tess. .

However, by bhndly deferrmg to admlms-, i

trative Judgments on the rational hasis for
partlcula.r restnctlons, the Court effectwely
delegabqs to det.entlon off' cials the decunon
whether, pret.nal qetamees have been. pun-
1shed Thls, in. my view, is an abdlcatlon of.
an unqueetlona.bly Judlclal function. _

a
“’Even had the’ Gourt préperly apphed the’
pumshment test, T'could not agree to its use

in this Gontext.’ 14 simply doeg inot advance L3¢

analyme to debermme whether a given dep-
rivétion ‘imposed on detameea eonatxtutes
“pumshment.” For'in terms of the nature
of the imposition and the impact ‘on detain-
ees, ‘prétrial’ inéarceration, although neces-
sary to securé defendants’ presénce at trial,

is essentmﬂy mﬂ:stlngmshable from punish-
ment® “The detainee is involuntarily con-
fineéd dnd ‘deprivediof the freedom “to ‘be’
with his family and friends and ‘to form the’
other endurmg attachments of normal life,”

Morrissey' v." Bréwer, 408 U'S. 471,482, 902
S.Ct!'2508, ‘2600, 33 LEd2d484(1972} In-
déed; "this Court has’ previously recognized
that, incarceration is an ‘infamous punish- -
ment": Flemming 'v.. Nestor, 363 U.S.;- at
617,80 S.Ct., ai 1876; lee also ‘Wong Wing
v.. United., States, 183 US: '298,'233-284, 16
S.Ct.- 977, 979; 41-L.Ed. 140.(1896);  Ingra-

ham'v. _anbt, 430 U.8. 651,7669, 97 S.Ct.
1401, 141151 LE&Zd 1 (1977) ‘And if
the affect. of meareeratmn lt.self is, inevita-

6. As Chlef Judge Cotﬁn has stated “[l]t would
be. impossuble. without playing fast n.nd, loose
with the Engllsh language, for a court to exam-
ine the conditions of conﬁnement under which

\detainees are incarcerated ., 2 .. and.con-,
ciude that their custody wgs not punitive in
_effect if not in intent.”: . Feeley v, Sampson 570
_F.2d 364, 380 (CAL 1978) (dissenting .opinion).
,Accord -Campbell ¥,; McGruder, 1188 U.S.App.
=DC. 258 367 580 F2d 521 530, (1978) ;
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. 4 L.Ed.2d 480 (1960); Shapiro'v. Thompsqn.i
894 11.S. 618, 634, 89 S.Ct, 1322, 1331, 22
L.Ed.2d 600 (1969); Kusper v. Ponukes, 414

1890

bly punitive, so too must-be the cumulative
impact of those restramts mcldent t,o that
restraint.” -

A test that balanoes the depnvatlons in-

volved against the state interests assertedly
served ® would be more consistent_Jwith the

import of the Due Process Clause. Such an

approach would be sensitive to the tang1bie_'

physical and psychological harm that a par-

ticular disability mfhct_s on detameg‘sland to
the nature of the less tangiblé, but signifi--

cant, individual interests at stake.” The
greater the imposition on detainees, the
heavier the burden :of justification the
Government would bear, See Bates v. Lit-
tle Rock, 361 1.8. 516, 524, SGSCt 412, 417,

U.S..51, 58-59, 94 S.Ct. 308, 308—309 38
L.Ed.2d 260 (1973).

When assessing the restnctlons on detam-

ees, we must consider the cumulative im-.

pact of restraints imposed during confine-
ment. Incarceration of itself clearly repre-
sents a profound mfnng'ement -of liberty,
and each additional imposition increases the

severity of. that initial- depnvatlon _Bince,

any restraint thus has a serious, effect on
detainees, I believe the Govemment must

bear a more rigorous burden of Justaflcataon ‘

. If a’ particular imposition ‘could ‘Be termed

“punishment" under the Mendoza-Martinez cri-.
_teria, 1 would, of course, agree that it violates

the Due Process Clause, My criticism is that,
in this context determining whether a ngen

restraint constitutes punishment is an empty
semantic exercise,. For pretrial incarceration is

-in many respects. no different from the sanc-
tions society imposes on convicted ‘¢riminals.
To argue over a question of characterization
.can only obscure what is in fact the appropri-
ate inquiry, the actual nature of the lmposiuons
'balanced agamst the Govemments justifica-
tions.

8. See New Motor Vehicle Board v. Orrin W,
"Fox Co., 439 U.8. 96 112-113, 99 S.Ct. 403,
413,58 'L.Ed.2d 361" (1978) (MARSHALL, 7.,
concurring); ‘Poe v. Ullman, 367 U.S. 497, 542,
81 S.Ct. 1752, 1776, 6 L.Ed.2d 989 (1961) (Har-
lan, J., dissenting); Moore v. East Cleveland,
431 U.S. 494, 499, 97 S.Ct. 1932, 1935, 52
L.Ed.2d 531 (1977); Roe v. Wade, 410 U.S. 113,
115, 93 S.Ct. 705, 708, 35 L.Ed.2d 147 (1973).
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than the rational-basis standard mandates.
See, supra, at 1888. At a ‘minimum, I
would require a showing that a restriction
is substantially necessary to jail administra-
tion. Where the imposition is of particular
gravity, that is, where it |mphcates inter-
ests of fundamental importance * or mfl:cts,
s:gmf:cant harms, the Government should’
demonstrate that the restriction serves a
compellmg nécessity of jail admmlstra-'
tion.!

In presentmg 1ts Justlflcatmns, :thé-
Government could adduce evidence of the

security and administrative needs of _ithe J_'n

institution as well as the fiscal constraints
under. which it operates. And, of course,
consnderatlons of competence and comity
require some measure of deference to the
judgments of debentwn officials. Their es-
timation of mstltutmna] needs and the ad-
ministrative consequences of partlcular acts
is entitled to weight. But as the Court has
repeatedly held in the prison context, judi-
cial restraint.“cannot encompass any failure,
to take cognizance of valid constitutional
claims.” .. Procunier v. Martinez, 416 11.S.
396, 405, 94$Ct.1800 1807, 40 L.Ed.2d 224
(1974); Bounds v. Smith, 430 U, S. 817, 832,
97 S.Ct. 1491, 1500 52 L.Ed.2d 72 (1977).
Even more so here, with the rights of pre-
sumptively innocent individuals at stake,

9, " See, e. g., Brandenburg v. Ohio, 393 U.S. 444,
448, 89 S§.Ct. 1827, 1830, 23 L.Ed.2d 430 (1969)
(free speech); Bounds v. Smith, 430 U.S. 817,
97 S.Ct, 1491, 52 L.Ed.2d 72 (1977) (access to
the courts). .

10, Blackstone observed over 200 years ago; .

“Upon the whole, if the offence be not bailable,
or the party cannot find bail, he is tc be com-
mitted to the county gaol by the mittimus of
_the justice . .. .; there to abide till delivered-
-by.due course of law. .. . .. But this impris-
- onment, as has been said, is only for safe custo-
-dy, and not for punishment: therefore, in his
dubious interval between the commitment and
trial, a prisoner ought to be used with the
Jutmost humanity; - and neither be loaded with
needless fetters, or subjected to other hard-
-ships than such as are absolutely: requisite for
- the purpose of confinement only .. : .." 4W.
Blackstone, Commentaries *.300.
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we cannot abdicate qurjudicial responsibilix.
ty..to-evaluate independently -the Govern-.
ment’s asserted justifications for particular.
deprivations: - In:yndertaking this evalua-i
tion, courts.should. thus examine evidence of:
practices in other detention and penal facili-;
ties. To -be'sure, conditions ‘of detentiom
should mot surviye constitutional challenge:
merely because they are no worse than cirs,
cumstances in prisons;, - But: this evidence:
can assist courts in evaluating justifications;
based .on sequrity, . administrative conve-.

nience, and fiscal oonstramt& w eegieh

Simply stated, the approach I advocate
here weighs the detainees’ interests impli-
cated by a particular restriction against the
governmental ¢ interests:: the,- restriction
serves.  As the substantiality of the intru--
sion on-detainees’ rights increases, so must:

the significange of .the countervmlmg gov--
: i tatJES. oo, .‘j '»!"I

' ernmental objectwes

App]ymg this “standdrd to the” fa.cts “of

this tase, T'belidve a remand i is’ necessary on”

the ' issué-of doubl_e-bunkmg at_‘the “MCC
The courts below determined only whether”

¢"¢L. double-buriking was jistified by ‘a compel--
Iing nécessity, excludifig fiseal and adminis-"

trative considerations: Since it'was readily
ascertainable ‘that .thé™ Government could’
not prevail dnder that test detailed inquiry"

1572 was unneeessary t Thus, the D:__,t_nct Courf.e

ll. Other courts have found t.hat. in the cnrcum—
stances.-before - them. -overcrowding .inflicted
mental and physical-damage on inmates. - See,
e. g.-Detainees of Brookiyn House of Detention
.v. Malcolm, 520 F.2d 392, 396, and n. 4.(CA2
-1975) (testimony of correctional experts. that
-double-bunking is, “psychologically Adestructive
and increases hpmosexua; impulses, tensions
and aggressive tendencies’), Battle v. Ander.
.Son, 564 F.2d, 388. 398 (CAlQ lS’lT).,.Campbell
R McGruder, 188 U.S.Ap Dq, at 273 580
F 2d, at 536. (overcrowdmg kely “to] |mpmr the
ment.al and physical health” of detainees).
“Chapman v. Rhodes, 434 FSuPp 1007, 1020
{SD Ohio 1877).

12... The MCC has a.single-bed capacity of 448-
inmates. - Under the Court's' analysis,;what is
to be done if the inmate population grows sud-
denly to 800, or 900? The Court simply ignores

weroalgs np orotle

granted:summary :judgment, without'a full:
record on. the psychological ‘and. -physieal:
haims caused by overcrowding.!!.. Te eon-
clude, as the court does here, that double-:
bunking -has not: inflicted “genuine priva-.
tions and:hardship over an exterided period*
of - time.” ante,~at 1875, ‘is inappropriate
where respondents have (hot-had an.ade-
quate opportunity to produce evidence sug-:
gesting otherwise. Moreover, that thé Dis--
triet Court, discerned no disputed issues of
matenal fact, see ante at 1875 n. 24, ig.no .
Justlﬁcatmn for . avondmg a J'emand .since.
what is mabena] necessarily v;mes wlt.h the
standard applied. Rather than pronouncing .
overbread ,;phomms .about the. principles .
“lurking :in the Due Process Clause,”-ante,

at31875.gl would leave to the District Court, ..

in.the first instance the sensitive balancing -
mqmry that the Due Process Clause die-

FaR]

Although the ° constltutlonallty ‘of 'the
MCG"s rule limiting the soumes of hardback
books"‘Was also_decided on summary Judg-
ment; I believe a remand is unnecessary.!

That_i;ntimduals have a fundamental First _{s73

Amendment right” to receive information
and ideas is beyond dispute. See Martin v.,
Struthers, 319 U.S. 141, 143, 63 SC‘I’.. 862
863; 87:1'Ed; 1818-(1943); Stanley +. Géor-
g’Iﬁ,MUS 557, 565, 89 S.Ct. 1243,'1248, 1227

LEd: Zd 542 (1969). Red Lron Bmadcastmg
ot Lot
the rated capacnty of the mstltutlon Yet this
-figure is surely ;relevant :in- assessing whether|
=t‘.w'erita.'\(:r’vm:hr:g jnﬂlcts harms of. constitutlonal
magnitude R Mo A

I3 The Cbilrt of Appeals rullngs on what thts
‘Court” broadly’ designatés™ “security restric-
“tions" ’appiied both to detairiees and convicted
'_prisoners “1 " believe imposmons ‘on thése
“groups muSt ‘be measured under different ‘stan-
dards See supra, at’ 1889-1891, T would re-
“miand to the District’ Court for determination
“whether there js a contmuing controversy with
‘respéct to convicted inmates. If the issues
were contested, the | bodyvca\nty searches, at
the least, would presumably be invalid. Cf.:
_infra; at 1893-1894, and United States v. I:Hv.
{576 F.2d 1240 (CAs 1973) R .

TR TS
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Co. v. FCC, 895 U.8. 367, 390, 89 8.Ct. 1794,

1806, 23 L.Ed.2d 871 (1969); see also Branm:
denburg v. Ohio, 395 U.8. 444, 448, 89 S.Ct.
1827, 1830, 23 L.Ed.2d 430 (1969).

serves ..a compelling necessity.. = As the

courts below found, the Government: fa:led ‘

to make such a showmg u

‘In support of its restriction, the Govern-
ment presented the affidavit of the MCC

warden, who averred without elaboration

that a proper and thorough search of incom-
ing hardback books might require removal

of the covers. Further, the warden assert-

ed, “in the case of all° books and: maga-

zines,” ‘it - would _Jbe necessary to Teaf
thmugh every page to ascertain that there:

was no contraband. - App. 24. The waiden
offered no reasons why the institution could
not place reasonable limitations on the
number of books inmates could receive or
use . electronic devices and ﬂuoroscop% to

detect. contraband rather than requiring in-.

mates to purchase hardback books dlrectly

from pubhshers or stores.® As the Court of ;
_ Appeals noted, “other mstltut.lons have not.

recorded untoward experiences with far less
restnctwe rules.” Wolﬁsh v. Levi, 573 F.2d
118, 130 (1978)

The hmltatlon on recelpt of haniback

books may well be one rational response to.

the legitimate security concerns of the insti-
tution, concerns whlch I in no way intend to

14. ."Nor can the Court‘s attempt to denommate
:the publisher-only rule as a reasonable-“time,
place and manner regulatio[n},” ante, at 1881,
substitute for such a showing. In each of the
cases cited by the Court for this proposition,
.the private individuals had the ability to alter
ithe time, place, -or manner of exerclsmg ‘their
Flrst Amendment nghts Grayned v, City of
Rockford, 408 U.S. 104, 92 S.Ct. 2294, 33
L.Ed.2d 222 (1972) (ordinance prohibmng dem-
_onstration within 150 feet of a school at certain
times of the day); Cox v. New Hampshire, 312
U.S. 569, 61 S.Ct. 762, 85 L.Ed. 1049 (1941)
(permissible to require license for parade); Cox
v. Louisiana, 379 U.S. 536, 554-555, 85 S.Ct.
453, 464, 13 L.Ed.2d 571 (1965) (city ‘could
prohibit parades during rush hour); Adderiey
v. Florida, 385 U.S. 39, 87 8.Ct. 242, 17 L.Ed.2d
149 (1966) (public demonstration on premises
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- Under-
the balancing test.elaborated above, the:
Government must therefore demonstrate
that its' rule infringing on that interest.
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deprecate. But. our precedents, as the

courts below apparently recognized, United

States ex rel. Wolfish v. United States, 428

F.Supp. 333, 341 (SDNY 1977); 578 F.2d, at
130, require some consideration of less re--
strictive alternatives, see, e. g., Sheltoin v..
Tucker, 364 U.S.-479, 488490, 81 S.Ct. 247,

252-258, 5 L.Ed.2d 231 (1960); ' Keyishian v.

Board of Regents, 385 U.S. 589, 602604, 87"
8.Ct. 675, 683, 17 L.Ed.2d 629 (1967). There

is 'no basis for relaxing this requirement

when the rights of ‘presumptively mnocent'
detamees are implicated.

. c .

‘The District Court did conduct. a trial on -
the constitutionality of the MCC package:
rule and room-search practices. Although
the courts below applied a different stan- -
dard, the record is sufficient to permit reso-
lution of these issues here. And since this
Court decides the questions, I think it ap-
propriate to suggest the results that would
obtain on this record under my standard.

Denial: of the right to possess property is
surely of heightened concern when viewed
with the other indignities of detainment.
See App. 73. As the District Court ob--

served, it is a jsevere discomfort to do with- 1375 -

out personal items such as a watch or cos-
metics, and things to eat, smoke, or chew..
Indeed, the court noted, “[t]he strong de-
pendence upon, material things . . ..
gives rise to one of the deepest miseries of
mcaroeratmn—the depnvatlon of famlllar

of county jatl) It is not clear that the detam-
ees here possess the same freedom to aiter the
time, place, or manner- of exercising their First
- Amendment rights.* Indeed, as the Govern-
‘ment acknowledges, Tr. of Oral Arg. 18, an
‘unspecified number of detainees at the MCC
are incarcerated because they cannot afford
bail. For these persons, the option of purchas-
ing hardback books from publishers or book-
stores will frequently be unavailablé, ‘And it is
hardly * consistent with established First
Amendment precepts to réstrict inmates to li-
brary selections made by detention officials.

18. The ~MCC . already ‘uses. such - electronic
equipment to search packages carried by visi-
tors. See infra, at 1894,
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possessions.
thia’ impa.ct -on detainees, the appropriate

inquiry is whether the package restriction is-
substantially neeessary to prison admlms-‘

tration. . ;. e B ey

- The Government 8 Justlflcation for such a
broad rule cannot meet this burden.. The

assérted interest-in ameliorating sanitation’
and storage problems and:-avoiding thefts,

gambling, and inmate conflicts over person-
al property is belied, as-the Court seems to
recognize, .ante, at 1881, by the. policy of
permitting inmate purchases of up to §15:a
week from the prison commissary. .. Deten-

tion .officials doubtless have :a legitimate:
interest in-preventing introduction of drugs:
or weapons into the. facility. - But as both;
the District Court and the Court of Appeals,

observed, other detention institutions have,
adopted much less restnctlve regulations’
than the MCC's governing receipt of pack-.
ages. 'See, e. g, Miller v. Carson, 401
F.Supp. 835, 885 (MD Fla.1975), aff'd, 563
F:2d 741 (CA5 1977); ‘Giampetruzzi v. Mal-
oolm, 406 FSupp. 836 ‘842 (SDNY 19’!5)
Inmates in New York state: ‘institutions, for
example, may reeewe 8 35-pound package
etich month, as well as clothing and maga-
zmes See 439 F. Supp, at 1521 -

',l‘o be. sure, practlees in pther mstltutlons
do not. neeessanly demarcate the constitu-
tionp.l mlmmum See ante at 1882, But
such’ evndence does’ cast, “doubt upon the
Govermqent’s Justlficatmns based on insti-
tutlonal security a.nd administrative conve-
nience. The District Court held ‘that ‘the’
Government was obligated to dispel these
doubts.” The court thus_trequired a rea-
soned showing why “there must be deprlva-

".!.tions at the MCC so' much harsher' than.

deemed: ‘necessary in . other  instititions.”

489 F.Supp.; at 152, “Absent such:4 show--
_ing, the court concluded that .the, MCC’s

ryle swept, too. broadly and, ondered deten-
tion officials to formulate a suitable alter-
native, at least with re_spect to items availa-
blé from the commissary. Id. at 1‘53: “This
16. ' In’ addition, the Justice Department's Diaft

Federal Standards for Corfections’ discourage

“Hinitations ot the volufe or content of inmate
mail, including packages. Dept. of Justice,

;439 F.Supp.;iat 160, Given:

holding ' seéms-an .appropriate. accommoda-
tion.of the .competing interests-and a mini-.
mal . intrusion on admamstratwe preroga- -
tives. - SR :

1 w0u1d also affirm tbe’rulmg of the'
eourts'“ﬁelbw that fnmates must be permit-
ted to observe Searches of their cells. Rou-
tine searches ‘Such as t.hose at issue here
may be an unavoidable incident of incarcer-’
ation/ ‘Nonetheless, the protectmns of the
Fourth “Aiendment -do not ‘lapse at the’
Jallhouse door, Bonner v. C’oughlm, 517 F.2d
1311, 1816-1317 {CAT 1975) (Steveris, J.);
Utited States v. LJH], 576 F.2d 1240, 1244
1245 (CA5 1978)." Deténtion officials’ must
therefore conduct such searches in a. reason-
able manner, aéoidmg needfess intrusions
on inmates’ pnvacy Because unobserved
searches mey mvnbe off’ cial’ dlsreepect for
detainees’ few possesslens and generate
fears tﬁat. guards will steal personal proper-_
ty or plant. contraband, see 439 F.Supp., at
148-149, the inmates’ interests are signifi-
ca:nt. F RS PR RS R 33 o ! "i' 3

Provcaas o Cphyod Uil o :
The Gevernmentf argues that aljowing de-
tainees to observe official searches would,
lead to violent confrontations.- and enable:
mmates to remove .or conceal oontraband :
However,,the District Court, found that the
Government had not substantiated these se-:
curity concerns. and that there were less
intrusive means ‘available to accomplish the
institution’s objectives. - Ibid. Thus, this
record .doés mot establish- that unobserved
searches are substantnally neeessary to Jall
admimstratmn -

. . .. PR o : i
'.;'.‘n.'_ [ N iy Coae . e v

03 :5y c e
In my. view, t.he body-cavnty searches of
MCC inmates -pepresént:;oneof ;the most.

grievous offensee agamst personal _|g1g'mty 877

and .common, deeency Afper every contact
visit with someone from outside the famhty,
including  ‘defense" ‘attorneys, ‘an - inmate
must réiho'v'e" all'of hisor her clothirg, bend

Fedéral Corréctions Policy Task Force, Federal

“Standards ‘for Corrections 63 - (Draft,” June
1978).
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over, spread the buttocks, and display the
anal cavity for inspection by a correctional
officer.  Women inmates ‘must assume a
suitable posture for vaginal inspection,
while men must raise their genitals. And,
as the Court neglects to note, because of
time pressures, this humlhatmg spectacle is
frequently conducted in the presence of oth-
er inmates. App. 7.

The District Court found that the strlp-

ping was “unpleasant, embarrassing, and.

humiliating.” 43¢ F.Supp,, at 146. A psy-
chiatrist testified that the practice placed

inmates in the most degrading position pos-
sible, App. 48, 2 ' conclusion amply corrobo-_
rated by the testlmony of the inmates
themselves. - Id., at 36-87, 411" There was’
evidence, moreover, that these searches en-

gendered among det,amees fedrs of sexual
assault, id, at 49, were the occasion for
actual threats of physlcal abuse by guards,
and caused some inmates to forgo personal
visits. . 439 F.Supp,, at 147.

Not surprisingly, the Government asserts
a security justification for such inspections.
These searches are necessary, it argues, to
prevent inmates from smuggling contra-

band into the facility. In crediting this
justification despite the contrary findings

of the two courts below, the Court over-
looks the critical facts. ' As respondents
point cut, inmates are required to wear
one-piece jumpsuits with zippers in the
front. To insert an cbject into the vaginal
or anal cavity, an inmate would: have to
remove the jumpsuit, at least from the up-

per torso. App. 45; Joint App. inm Nos.

T7-2085, 77-2135 (CA 2),_1p. 925 (herein-
after Joint App.). Since contact visits oceur
in a glass-enclosed room and are continu-
ously monitored by eorrections officers, see

! 17 ‘While the Government presented psychiatnc

testimony that the procedures were not likely
to create iasting emotional trauma, the District

Court intimated some doubt as to the credibili-.

.ty of this testimony, and found that the injury
was of constitutional dimension even if it did

_not require psychiatric treatment or leave per-

. manent psychological scars. 439 F.Supp., at
150.
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1208-1209,'% such a feat would seem ex-:
traordinarily difficult. There was medical
testimony, moreover, that inserting an ob-
ject into the rectum is painful and “would
require time and opportunity which is not
available in-the visiting areas.” - App. 49-
50, and that visual inspection would proba-:
bly not detect an object once inserted. Id,
at ' 50. Additionaily, before entering the
visiting room, visitors and their packages
are searched thoroughly by a metal detec-
tor, fhioroscope, and by hand. Id., at 93;

Joint App. 601, 1077. Correction officers
may require that visitors leave packages or.
handbags with guards until the visit is over.

Joint App. 1077—10‘78 Only by blinding
itself to the'facts presented on this record:
can ‘the Court accept the Governments se-
curity rationale, - -+~ :

Without questlon thm searches are an
imposition of sufficient gravity to invoke
the compelling-necessity standard. It is
equally indisputable that they cannot meet
that standard. Indeed, the procedure is so
unnecessarily deg‘radmg that it “shocks the
conscience.” Rochin v. California, 342 U.S.
165, 172, 72 S.Ct. 205, 209, 96 L.Ed. 183
(1952). Even in Rochin, the police had rea-
son to believe that the petitioner had swal-
lowed contraband. Here, the searches are
employed absent any suspicion of wrongdo-_
ing. It was this aspect of the MCC practlce
that the Court of Appeals redressed, requir-
ing that searches be conducted only when
there is probable cause to believe that the
mmate is concealing oont.raband The Due
Process Clause, on any prmclpled reading,
dictates no less.

That the Court can uphold these indis- _187

criminate searches highlights the bankrupt-
cy of its basic analysis. ‘Under the ‘test

18. To faclhtate this momtonng, MCC officials
limited t6 25 the number of people in the visit-
-ing room at one time. Joint App. 1208. In-
. mates were forbidden to use the locked lavato-
ries, and visitors could use them only by re-
questing a key from a correctional officer.
_App. 93; see Wolfish v. Levi, 573 F.2d 118, 125
(1978). The Iavamrles. as well, contain a built-
.in window for observation. Brief for Respon-
dents 57.
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adopted today, the rights of detainees ap-.

parently extend ,only. 80 ifar .as detention.

officials decide that cost and secunty w1ll -
permit. - Such unthinking deference to ad-.

mmlstratwe convenience cannot be. Jl.lstlfled

where the interests ‘at stake are those of
presumptwely mnocent mdlwduals, ma.ny B
of whose only proven offense_ is the mablhtyj

to a.fford ba'T I dissent.

Mr. Justice STEVENS with ‘whom Mr
-+ Justice BRENNAN, joins, dissenting. .

«This:is not an equal protection ca.sel An

empirical judgment that rhost persons for--

mally accused of criminal conduct are prob-

ably guilty would provide & rational basis.
for a set of rules that treat them like con-:

viets until they establish their innocence.
No matter ‘how_rational such an ~approach
mlght ‘be—no matter how acceptable in a
community where equality: of status is the
domiinanit goal—it is obnoxious to'the ‘con-
cept of md1v1dual freedom protected by the
Due, Process Clause If ever accepted .in
this -country, it would work a-fundamental
change in the eharacter of our free soclety

“Nor.is “this an Eighth Amendment case?
That provision of the Constitution protects
1ndiV1dua1s convxcted of crimes from punish-
niefit that ‘is cruel and tinususJ ‘The pre-
trial detainees whose nghts are. at stake in
this .case,: however, are innocent -men and
womeri' who 'have ' been . convicted ‘of no
crimes, Their claim is not that they have
been subjected to cruel and unusual. pumsh—
ment in violation of the Eighth Amend-
ment, but that to subject them to any form

of .punishment at all is an uneonstitut-ional;

depnvatmn of theu- hberty S
L
1.: “No State shall . deny to any person
~within its ]uﬂsdictmn the equal protection of
the laws" USConst. Amdt M §l ’
2. “Excesswe ba:l shall not be required ‘nor ex-
tessive fines nnposed nor cruel and unusual
~pumshment mfllcted " USConst Amdt 8

8. "Because t.his “is a federal facllity. it is, -of

‘Sburse; ‘the Fifth Amendment that applies,’ It
'provides, in relévant part: “No person shall be
; " deprived of life, liberty, or property.
«ntnout due process of law L

T

_AThis js. 8 due process case} ;The most Ase0

sxgmfma.nb—and 1-venture. to suggest the
most endurmg—gart.pf the Gourt's ppinion
today is its recognition. of this initial consti- ;
tutional premiise. :-The Court squarely holds :
that “under. the Due: Process Clause, & de-
tainee may. not-be -punished prior to--an
adjudication of guilt in accordance with due

" process of law.”* Anfe, at 1872.

This right to be free of punistiment'is not
expressly einbodled

ii"any brovision in’ the

- Bill of nghts Nor'is the source of this"

right found in any &tatute. ' The ‘source of
this fundamental freedom is the “word “lib-
erty"™ 'itself “as’ ‘used - in “the Due "Process.
Ciause, and as informed by “hlstofy. reason,
the past éourse of décisions,” and the judg-
ment-and experience of “those whom the:
Gonstltutlon entrusted" with- mterpretmg
that word Ann—Fsscmt Commiittee 'v.
McGrath 841 U.S. 128, 162-163, T1 S.Ct.
624 643~644 95 L.Ed. 817 (Frankfurter, J.
eoncumng) See Le:s v, lF.'I’_ynt. 439 . US.
438, 457, 99 S.Ct. 698, 708, 58 LEd.Zd 717
(STEVENS, J., dissenting)." -

“In“miy opinion;: this latter proposntion is
obvious and mdlsputab]e Nonetheless, it
is. worthy of . emphasis because the Court
has now accepted.it'in prmclple Ante, at
1872. In recent y84rs, the ‘Court has mis-
takenly implied that the concept of -liberty:
encompasses ‘only those rights that are ei-
ther created, by tute or regulatlon or are
protected by .an express provision of the Bill

“of ng'hts‘ *Today, " ‘however, - without ‘the

he’lp of any statute regulatlon or express

provision of the: Constltutlon, the Court, has

denved the mnoeent person 8 ng-ht not to

SR iR T I

4 Becaube Mr Justioe MARSHALL does not
accept this basis for.analysis, see ante, at: 1889
1890, I have added this separate dissent .even
: though I agree with:much of his analysls and
most of his cnticism of the Court

5. See Meachum V. Fano, 427 Us. 215 230 96
-§.Ct. 2532, 2541,49 L Ed.2d 451 (S‘I‘EVENS J.,
dtssentmg) S o

6. See Leisv Flym 439US 438, 443, 99 S.Ct.
‘698, 701, 58 LLEd2d 717! Paid v Davis, 424
US 693 96 SCt }155 47 LEd2d 405 ’
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be punished from the Due Process Clause

itself. " It-has accordingly abandoned its
parsimonious - definition of _jthe - “liberty”

protected by the majestic words of ‘the:

Clause. ‘I concur in that abandonment. It
is with regard to the scope of this funda-
mental right that we part company.

Some. of the .individuals housed -in the

Metropolitan Correction Center {MC() are
convicted criminals.” . As to them, detention
may legitimately serve a pumtwe goal, and.
there is strong reason, even apart from the
rules challenged here, to suggest that it
does?®  But the same is not true of the
detamees who are also housed there and

7. The facility is used to housé convicted per-
sons who -are. temporarily -in New York for:
court appearances and the like, as well as some
who are confined there for the durzmon of
short sentences.

8.. There is neither time, staff nor opportumty
to offer convicted inmates at MCC the kind of
‘training or treatment that is sometimes availd-
ble in a prison environment. L T

9. See Webster's Third lntemational Dictionary
1804 (1961) (As “often” used, a “prison” is "an
institution for the imprisonment of persons
convicted of major crimes or felonies: a peni.
tentiary as distinguished-from a reformatory.
local jail, or detentmn home")

10. Long-term incarceration and other postcon-
viction sanctions have significant backward-

looking, personal, and normative components,

Because they are primarily designed to inflict
pain’ or to “correct™ the individual because of
some past misdeed, the sanctions are con-
.sidered punitive. See E. Pincoffs, The Ration-
ale of Legal Punishment 51-57 (1966). See

also Gregg v. Georgia, 428 U.S. 153, 184, and n::

30, 96 5.Ct. 2909, 2930, 'and n;.30, 49 L.Ed.2d
859 (opinion of STEWART, POWELL, and STE-
VENS, J1.); -H.-Hart, Punishment and Respon-
sibility 4-5 (1968); id., at 158-173; F. Dosto-
“evskii, Crime and Punishment (Coulson transl.
-1964); - L. Kant, The Philosophy of Law 195-198
(W. Hastie transl, 1887), - :
By contrast, pretrial detention is acceptable
-‘ds a means of assuring the detainee's presence
at trial and of maintaining his and his fellows’
safety in the meantime. Its focus is therefore
essentially forward looking, general, and non-
normative. Because this type of government
sanction is primarily designed for the future
benefit of the. public at large and implies no
moral judgment about the person affected, it is
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whose rights we are called upon to address.’
Notwithstanding the i lmpresswn created by
the Court's opinion, see, e. g, ante, at 1886,
these people are not “prisoners”:? they
have not been convicted of any crimes, and
their detention may serve only a more hmlt-:
ed, regulatory purpose.® See Houchins v.
KQED, Inc, 438 US. 1, 37-88, 98 8.Ct..
2588, 2608-2609, 57 L.Ed2d 553 (STE-
VENS, 1., dissenting). . :

_1Prior to conviction every individual is en- _|582

titled to the benefit of & presumption both
that he is innocent of prior criminal conduct .
and that he has no present intention to:
commit any offense in the immediate fu.-
ture.l!

properly classified as regulatory See H Pack-_
"ér, The Lxmits of the CnmmaI Sancuon 5
(1968), '

The Court’s bill of attainder cases have rec-
ognized the distinction between regulation and
punishment in analyzing the concept of “legis-
lative pimishrnent."x Thus, on the ohe hand,
post bellum statutes excluding persons who
had been sympathetic to the Confederacy from
certain professions were found unconstitutional -
because of the backward-looking focus on the
acts of specific individuals. Ex parte Garland,
4 Wall. 333, 18 L.Ed. 366; Cummings v, Mis-~
soun, 4 Wall. 277, 18 L.Ed. 356. . However,
later statutes requiring persons to take loyalty
oaths before getting the benefits of certain la-
bor legislation and before being employed in a
public job were found constitutional because of -
their future orientation and more general pur-
pose. American Communications . Assn. V.
Douds, 339 U.S. 382, 413415, 70 S.Ct. 674,
691-692, 94 L.Ed. 925; Garner v. Board of
Public Works, 341 1.5, 716, 722-725, 71 S.Ct.:
909, 913-915, 95 L.Ed. 1317. . .

I1.. On at least two occasions, this ‘chun has
relied upon this presumption as a justification
for shielding a person awaiting trial from po-

: tentially . oppressive governmental actions..
McGinnis v. Roysier, 410 U.S. 263, 273, 83
5.Ct. 1055, 1061, 35 L.Ed.2d 282. (“[IJt would
hardly be appropriate for the State to under-
-take in:the pretrial detention period programs

: to rehabilitate a man still clothed with a pre-
sumption of innocence™); Stack v. Boyle, 342
U.5. 1,4, 72 S.Ct. 1, 3, 96 L.Ed. 3 (“Unless [the]

_right to bail before trial is preserved, the pre-.
sumption of innocence, secured only after cen-

. turies of struggle, would lose its meaning').
These cases demonstrate that the presumption
—or, as it was called last Term, the “assump-
tion"—of innocence that is indulged until evi-

That presumption does _umt 1mply _]_u



441 US.: 584

s BELL, v WOLFISH 158 o4

1897

Cite as 89 S.C1. 1861 (1979)

that he may :not be.detained or. otherwise
subjected to restraints,on. the basis; of an
individual .showing of probable .cause that
he poses relevant risks to the community.
For our syst.em of Justlce has slways. and
qmte properly functmned on_ the assump-
tion that probable cause to beheve (1) that a
... person has commlt.ted a crime, and (2) that
- ahsent, the,_posting, of bail he poses’ at least
some nsk of flight,? Justlfles pret.nal de-

t.entmn to_ensure_his ,presence at, tnal‘“‘

The fact tha.t -an. mdmdual may be un-
able to pay ijor a ba:l bond however, is an
msufﬁclent reason for subjectuig him to

mdlgmtles that would be' appropriate” pun-’
. Nor'can'he’
be subject on that basis to onerous fe-

ishment for conv1ct.ed felons.

straints that might properly be considered
regulatory with respect to' bartlcularly*ob-
stréperous or dangerous ‘arrestees. An'in-
nocent man who has 1o propenalty towand'
immediate “violence, eicape, or ‘subvérsion
may not 'be dumped into a’ pool of second-
class citizens and . subjected “to restrainis

designed {o. regulate others who have. - For

s8¢ him,. such :freatment_jamounts .to .punish-

ment. And because the due process guar-
anbee IS mdmdual and personal, i’ man-

dence has convinced a- jury to the contrary
beyond a reasonable doubt, see Taylor v. Ken-
tucky;:436 U.S. 478, 484 n.- 12, 98 S.Ct.11930;
1934 'mA2, 56 L.Ed.2d. 468, colors all 'of :the

. governinent's actions toward-persons nof.yet -

_convicted. -In .sum, -although :there :may be
~some. question as.to what it means to treat.a
.person_ as if he -were guilty, there can. be no
. dispute that the government may never do so
(At any. point .in advance of convxcuon. 1
2 Relying on nothmg more than the: ferce of
.assertmn, and without even mentioning Mch-
“nis and Stack, the Court states that the pre-
. sumptlon of innocence “has no appl:catmn toa
. determination of the rights, of a pretnai getam-
ee during ponfinement before his t ial hgs even
begun.” Ante, at 1871, But havmg 60 recently
‘reiterated that the presumptlon is “fundamen-
“tal,” see Taylor v. Kentucky, supr‘arat 483, ‘98
"8.Ct., at 1934, T cannot believe the Cburt means
what it seems to be saying" At

12." In many instances, detention ‘Will $écur al-
though the risk of flight is éxceedingly low.
This is because there is “a large ‘class of per-
"sons for whorm ahy bail at all is ‘excessive bail.’
They ate the péople loosely referred to as ‘indi-
-gents> Studies of -the 'operation of ‘the  bail
system hate demonstrated that even at the
very lowest levels of bail-~say $500, where: the

dates that an.jnnocent.person be treated s
an.individual _human being and be free of;
treatment which, as to him, is punishment. 4.

- Iis not always edsy to determme whethd
er a- particular restraint’ serves the legiti-
mate, regulatory goal of ‘¢nsiiring 4 detain-
ee's presence -at trial and his safety and
secyrity in the meantime, or the unlawful-
end of punishment..,: But the courts have
performed that task.in.the past; and-cam
and should .continue .to! perform it in the
future. Having. recognized - the . constitu-:
tional right to be free of punishment, the:
Court, may: not point. to the difficulty of the.
task as a justification for -confining -the:
scope of the punishment concept so narrow-
ly that jt effecpvely abdicates to correction

officials - the Jud1clal responslblllty to en-

force the guarantees of due process,’

Vs

b Iu addr&smg the eonstltutlonahty of the.

rules at issue in this case, the Court seems,
to say that as long as the correction officers,
are not motivated by.{‘an; expressed intent.
to punish” their‘wards, ante, at 1873, and as
long  as;their rules:are not “arbitrary. or
purposeless,” ante, at 1874, these rules are’
an acceptable form of regulation and not
pumshment Lést that test be too exacting,

“Bail’ bond bremlum may be only $25 or 350-——
“there is a’ very substafitial percentage of per-
" sons who do nét_ succeed in making bail and
are therefore hel in custody penchng trial "
Packer supra n, 16, at 216. e
ST isailt
13. \Am can. Junsdlcuons have tradmonally TE-
lled on a pretnal system of. “bail or jail’. to
_-assure that arrestees appear at trial. id.,-at
“21L~ As to the bail aspect of the system, the
-Eighth_Amendment is explicit that whatever
-steps the Government takes must not be exces-
sive In relation to that -purpose. - Stack v.
. Boyle, supra, 342 U.S., at 5, 72 SCt, at 3. See
18 U.8.C.'§ 3146(a)." Although not éxpressed in
“the ' Constitution, -a- like "restraint ‘on the other
‘half of the pretrial.system is a logical corollary
- tlie "TNb Excessive Bali" Clause T

STIEOR0Y TR

M lndeed thls Court' has recognued on'prévi-
“gus occas:ons that individualizaudh s soffie-
‘tirhes ‘nécessary 10 prevent clearly pumtive
sanctions from being administered In a ¢ruel
. and unusual manner. . Woodson v, North Caro-;
~lina, 428 1.5, 280, 304, 96 8.CL. .2978, 2991, 49
_L.Ed.2d 944;; Trop v. Dulles, 356 .S, 86,.100,
478 SCt. 590 597, 2;L5d2d 6304 . -

i A;n*v. N
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the Court abjectly defers to the prison:ad-
ministrator unless his conelusions are * ‘éon-
clusively shown to be wrong.'” Ante, ‘at
1882, quoting Jones .v. North Carolina Pris-

oners’ Labor Union, 433 U.S. 119, 132, 97

S.Ct. 2582, 2541, 53 L.Ed.2d 629.* .
_lApplying this test, the Court concludes
that enforcement of the challenged restric-
tions does not constitute punishment be-
cause there is no showing of a subjective
intent to punish and there is a rational basis
for each of the challenged rules. In my
view, the Court has reached an untensble
conclusion’ because its test for pumshment
is unduly perrmsswe. i

The requirement that restraints have a

rational basis provides an "individual with'
virtually no protection against punishment.’

Any restriction that may reduce the cost of
the facility’s warehousing function could
not be characterized ‘as “arbitrary or pur-
poseless” and could not be “conclasively

shown” to have no reasonable relation to
the : Government’s mission.!®* This is' true
even of a restraint so severe that it might

be crue] and unusual Coe .

15 Even if the Court were t.o apply thls aspect
of its test in a meaningful way, it would add
little to the concept of punishment that. is im-
_permissible under the Due Process Clause.
The Court states this test as follows: “[I]f a
restriction or condition is not reasonably relat-
ed to a legitimate goal—if it is arbitrary or
purposeless—a court permissibly may infer
that the purpose of the governmental action is

punishment that ‘may not conistitutionally be

inflicted upon detainees giza detainees.” Ante,
at 1874. It is readily apparent that this stan-
dard is nothing more than the “rational basis"
“requirement that even presumptively valid eco-
nomic and social regulations must satisfy ‘to
pass' muster under the Due Process Clause.
- Accordingly, if a court followed the path pro-
posed in the quotation above, it would take
_unnecessary steps. . For governmental activity
.that affects even minor interests and is "arbi-
trary or purposeless” .is . unconstitutional
whether or not it is punishment. See, e. g,

Rinaldi v. Yeager, 384 U.S. 305, 86 §.Ct.. 1497,

16 L.Ed.2d 577, Illinois Elections Board v, So-
cialist Workers Party, 40 U.S. 173, 99 S.Ct.
/983, 59 L.Ed.2d 230, .

16. Beyond excludmg expressly intended pun-
“ishment, the Court puts ho restrictiofis on the
- goals that it recognizes as legitimate; under its
test the Governmént need only show some ra-
tional nexus to security, order, or the apparent-
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‘- Nor*does the Court's intent test ensure
the individual the protection that the Con-
stitution guarantees. For the Court seems
to tse the term “intent” to mean the sub-
jective intent of the- jail administrator.
This emphasis can only “encourage hypoeri-
sy and unconscious self-deception.” V7

While a_jsubjective intent may provide a _|sss

sufficient reason for ﬁndmg that pumsh-
ment has been mﬂlcbed such an intent ‘is
clearly not a necessary nor even the most
common element of a punitive sanctlon

In short, a careful reading of the Court’s
opamon reveals that it has attenuated the
detainee’s const.lt_utlonal protection against
punishment into nothing more than a prohi-
bition against irrational classifications or
barbaric treatment. Having recognized in
theory that the source of that protection is
the Due Process Clause, the Court has .in
practice defined its scope in the far more
permissive terms of equal protection and
Eighth Amendment analysis.

Prior to today, our cases have unéquivo-
cally adopted a less obeisant and more. ob-

ly open-ended class of “oberational_ concerns”.
facing the jail administrator, ante, at 1874, and
the restriction wili be upheld.

17. - “[The subjective approach] focuses on what
--an interested party intends rather than on what
a’ detached observer thinks, thereby depriving
>the distinction [between punishment and other
types of government activity] of any pretense
to objectivity. If a prison warden thinks that
his inmates are better off in his custody than
they would be in the world outside, then by
[the subjective] definition what he is adminis-
tering is Treatment rather than Punishment. Iif
the legislature that passes a compulsory com-
mitment- statute for narcotics addicts is moti-
“vated by hostility toward addicts, commitment
"is Punishment; if it is motivated by compas-
"sion, commitment is Treatment. And if it is
motivated by both hostility and compassion?
Other objections aside, what use can possibly
be made of such a definition?
“Other ob]ections cannot be left aside, be-
‘cause they demonstrate that {the subjective]
definition not only is unintetligible but leads to
- quite dangerous consequences. . .., [For])
[;]o allow the .characterization to turn on the
intention of the administrator is to encourage
hypocrisy and, unconscious self-deception.”
Packer, supran. 10, at 32-33. - .. ... ...
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one.the Court applies-here. ..In-my judg-
ment, :those| decisions provide: the frame-
work for the correct analysis of the pumsh-

ment 1ssue m thls case Iy

The leadmg case is Kennedy V. Mendoza—
Martinez, 372 US. 144, 83 SOt 554, 9
LEd2d 644, The Court’s ‘conclusion that
the statute m questlon was’ pumtwe was
expressly based on “the’ objectlve ‘manifes-
tations of eongressmnal ‘purpose.”  Id, at
169, 83 8.Ct, at 568 The’ Court also rec-
ogmzed that 'in many ‘cases such manifesta-
tions as it relied “upon—the wordmg and

constiuction of predecessor _Lprov:slons a8

-well" as_ ‘the congmsnonal Reports ‘on the

prov:smn itself, id; at 169-184, 88 S.Ct, at
568—would "be - unavallable 1 gr i untrust+
worthy® ‘In-such cases, which ‘surely in
clude those'in ‘which ‘the actions ‘of an ad-
ministrator rather than an Act of Congress
are at.issue, the Court stated that certain
ather  “criteria™ must be applied “to the
face” of the official setion to determine if it
i8 pumtwé ' I_'bm' “Iusteative of these ob-
Ject.we te'rla" were several llsted by the
Cou;ﬂu FEERYY
-1“Whether the sanctlon mvolves an af-
“firmative disability or restraint, whether
1t "has histonca‘l]y been regarded as & pun-
mhment, whether it comes'into- play only
-on & finding .of scienter, whether ita oper-
< ation will promote the traditional aims of
punlshmerlt—retﬂbutlon and deterrefice,
* whether’ the behavior to which it apphes
. is already a ¢rime,: ‘whether an alternative
i purpose .towhich it may rationally be
“connected is assngnable for'it, and wheth-
‘_ er, 1t appears excessive in refatlon to the
altematlve purpose asslg'ned G
Id at 168—169 83 SCt., at 56'7—668

it

vow the objective criteria ldent.lfled in Men-'

dozs-Martmez In, fact m 2 footnobe see

ls. Accord, Umted States P, Lovetr 328 U.S.
7303, 311 66 5.CL. 1073 1076—1077 90 LEﬂ
252 o e

1'9. Some state courts ‘have haq to res 't
gritena even when analyzmg the punitive con-
.tent of legislatlcm because many state assem-
bhes publlsh ne record of their. dehberauons

ante, at 1874.n. 20, it relies on‘one of those
criteria- in ‘order ta..answer -an otherwise
obvious. criticism of the test the Court actu-
ally. applzes in this ease, Under the test as
the Court explams it today. prison guards
could make regular use of dungeons, chams,
and’ shackles, sinee such practlces would
make it possible to mamtam security with'a
smaller nimber of guards.” Commendably,
howevet, ‘the Court expressly tejects this
application 'of ‘ita ‘test, by stating that the

availpbility of less harsh alternatives would _]5%s

give rise to 'an inference that the practice
was . motivated -by. an intent. to -punish.
~Although it i ‘not’ easy ‘to ‘reconcile the
footnote rejection-of -chains ‘and -shackles
with the rest of the Court’s analysis, this
footnote confirms my view that a workable
standard ‘must allow & court’ to’ infer-that
punistiment has been:inflicted by evaluat-'
ing objective criteria such as those delineat-
ed..in . Mendoza-Martinez. When ,_sanctions
involve - “affirmative -~ disabilit{ies}]” :and
when they’ ‘have “historically been regarded
as a. pumshmen " Kennedy v. Mendaza-
Martinez, 372 U.8., at 168169, 83 S.Ct., at
567-568, -courts must be sensitive to the
poss:blhty that ‘those’ sanct:ons are pumtxve
S0, too, when the rules governing detention
fail to.draw any. distinction among. those
who are: detained—suggesting that all may
be sub]ect to' rules designed for the’ ‘most
dangerqus few——careful scrutiny must be
applied. . Finally, and perhaps most impor-
tant, when' there is a significant and unnec-
essary disparity between the severity of the
harm to the mdmdual and the demonstrat-
ed: importance of the regulatory objective,
see jbid., courts must be justified in draw-
mg‘ sn mferenee of pumshment. Co

- S | ST
rWherl measured agamst an ob_]ectlve
standard it is clear that the four rules

E. v Smrkweather v. Bia:r 245 an 371 71
N w 2:1 369 (1958).

20. “[E‘]ven a clear Iegnslatwe classlﬁcatmn of a
statute ‘as ‘non-penal’ would not alter the fun-
_damental nature of a plamly penal statute,”

. Trop v. Dulles, 356 U.S., arss ‘28 S.Ct., at 595

. (plurality opinion). . R ,
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discussed in Part III of the Court’s opinion
are punitive in character. All of these fules
were designed to forestall the potential
harm - that might result from smugglmg'

money, drugs, or weapons into the institu-

tion. Such items, it is feared, might be
secreted in hard-cover books, packages of
food or’clothing, or body cavities. That
fear provides the basis for a total prohlbl-
tion on the receipt of hard-cover books (ex-

i} eept from publishers, book clubs, or book-

stores). or packages of food, for a visual
search of body cavities after every visit, and
for excluding the detainee from his ecell
while his personal belongings are searched
by a g-uard :

There is no questlon that Jml adrmrmatra—=
tors have a legitimate interest in prevent-,

21. Although-the Court's discussion of this point
is laced with citations of prison ¢ases such-as
Price, ante, at 1877-1878, it fails to.mention a
single precedent dealing with pretrial detainees.
Cf. Houchins v. KQED, Inc., 438 US, 1, 37-38,
98 S.Ct. 2588, 2608-2609, 57 L.Ed.2d 553 (STE-
VENS, J., dissenting); O'Brien v, Skinner, 414
U.S. 524, 94 S.Ct. 740, 38 L.Ed.2d 702; Goosby
v. Osser, 409 U S, 512 93 5.Ct. 854, 35LEd2d
-36.

" Having concluded that detainees' rights dre
“limited,” the Court is reduced, for example, to
analyzing restrlcuons .on. First Amendment
rights in the deferential language of “minimum

“rationality”—language traditionally applied to

" restrictions on economic activities such as sell-
ing hot dogs or eyeglasses. - New -Orleans v.
Dukes, 427 U.S, 297, 96 S.Ct. 2513, 49 L Ed.2d
511; Williamson v. Lee Optical Co., 348 U.S.
483, 75 S5.Ct. 461, 99 L.Ed. 563. )

The First Amendment is not the only victim
of the Court’s analysis. It also devalues the
Fourth Amendment as it applies to pretrial
detainees. This is particularly evident with re-
spect to the Court's discussion of body-cavity
searches, Although it recognizes the detain-

.ee’s constitutionally protected interest in priva-
cy, the Court immediately demeans that inter-
est by affording it “diminished scope.” The

_reason for the diminution is the detainee’s lim-
ited expectation of privacy. Ante, at 1883,
1884. At first blush, the Court’s rationale ap-
pears to be that once the detainee is told that
he will not be permitted to carry on any of his
activities in private, he cannot “reasonably"
expect othermse But “reasonable expecta-
tions of privacy™ cannot have this purely sub-
jective connotation lest we wake up one day to
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ing smuggling... But it is equally [¢lear that _jss¥

that interest is being served here in a way
that"punishes-many if not all of -the det_ain-'
ees, s '

The challenged practlces concededly de-
prive detamees of fundamental’ rights and
pnvlleg'es of citizenship beyond simply the
right to leave. The Court recognizes this
premise, but it dismisses its significance by:
asserting that detainees may be subjected
to the “ ‘withdrawal or limitation’ " of fun-
damental rights. Ante, at 1877, quoting
Price v. Johnston, 334 U.S. 266. 285, 68 S.Ct.
1049,. 1059, 92 L.Ed. 18562 I disagree.

The withdrawal of rights js _utself among 159

the most basic punishments that society can
exact, for such a withdrawal qualifies the
subject’s citizenship and violates his digni-
ty2 Without question that kind of harm is

. -

- "headlines ' announcing that henceforth- the
-Government will not recognize the sanctity of
-:the home but will instead enter residences at
will. The reasonableness of the expectation
_must include an objective component that re-
fers to those aspects of human actwfty that the
“reasonable person” typically expects wifl be
-protected from unchecked Government obser-
vation. Cf. Katz v. United States, 389 U.S 347,
361, 88 S.Ct. 507 516, 19 L.Ed.2d 576 (Harlan.
J., concurring). Hence, the question must be
whether the Government may, without violat-
-ing the Fourth Amendment, tell thedetainee by
" words or by action that he has no or virtually
. ha right to privacy. In my view, the answer to
this question must be negative: despite the fact
of his confinement and the impossibility of re-
treat to the privacy of ‘his"home, the detainee
: must have.the right to privacy that we all
. retain when we venture out into pybiic places
~And surely the scope of that privacy is not so
diminished that it does not iniclude an expecta-
tion that body cavities will not be exposed to
view, . Absent probable cause, therefore, 1
would hold that such searches of pretrial de—
"tainees may not oceur.

22. The classu: example of the comcldence of
punishment and the total deprivation of rights
is voting. Thus, in Richardson v. Ramirez, 418
U.S. 24, 94 S.Ct, 2655, 41 L.Ed.2d 551, the
Court, although recognizing the importance of
the right to vote, id, at 54, 94 S.Ct., at 2670,
see Reynolds v. Sims, 377 U.S. 533, 561, 84
S.Ct.'1362, 1381, 12 L.Ed.2d 506, found support
in §2 of the Fourteenth Amendmem for deny-
ing convicted felons the right to vote. Cf.
O'Brien v. Skinner, supra, (finding certain re-
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an “affirmative disability” that “has histor-
ically’ been regarded.-as a- punishment.”
: This withdrawal of fundamental rights is
not limited to:those for whom ‘punishment
is proper, or to those detainees jposing spe+
cial :security risks.+:The MCC houses con-
victed persons along with pretrial detainees..
The former-may: eonstitutionally be ‘pun-
ished, so: long as that punishment is-not
cruel-and -unusual. And the fact of their;
long-term confine'ment may provide greater
justification for concerns with, ongomg
smuggling operations, violence, or escape.M

Moreover, .there may. certainly be among
the pretrlal detamees, who cannot be pun-
ished, some whose background or history,
suggests a. speclal danger that they w111‘
attempt bo smuggle oontraband mto the

strictions on absentee voting by pretrial detain-

ees unconstitutional under the Equal Protection
"Cl?aus"e).' See also Goosby v. Osser, supra,

“This'is cértainly not to say that the fact: of,

. conviction justifies the;! total deprivation of all,

constltuuonally protected rights. Havlng aban”

doned the concept of the pl‘isoner as a slave of

the state, e' g :Morrissey v. Brewer, 408.U.S,
471,.92 S.Ct. 2503; 33 L.Ed.2d 484, the Court,
has also rejected any ironclad exclusion of such
persons from the protéction of the Constitu-
‘tion. .- E. g., 'Wolff v. McDonnell, 418 U.S. 539,
.555-556, 94 S.Ct. 2063, 2974, 41 L.Ed. 2d 935;
Pell v. Procumer. 417 US. 817. .822 94 S.Ct.
© 2800, 2804, 41 L.Ed.2d’ '495; Criez v. “Beto, 405
U.S: 319 92 S.C¢:°1079, 31 L.Ed.2d 263; Lee v
- Washington, 390 U.S. 333, 88 S.Ct. 994, 19
L.Ed2d 1212 Nonetheless, it also recognizes

" “that a pnson inmate retains [only those]

“rights that are not inconsistent . . . with
- the legitimate peno!oglcai objectives of the ¢or-.
. Tections system.” Pell v, Procunpier, supra, 417
U.8., at 822, 94 S.Ct., at 2804. Cf. Lanza v.
“New York, 370 US 139 82 SCt. 1218 8
L.Ed.2d 384 ETRE T ST v

23.E g, Woiﬂ' v.-McDonnell, supra, 418 U.S.; at.
555, 94 S.Ct., at 2974; Richardson v. Ramirez,
i supra, 418 U.S. 4t 43-53, 94 S.Ci., at- 2665—
- 2670. Thé Court has probably relied upon his-
torical analysis more often than on any of the
other objective factors discussed in Kennedy v.
‘Mendoza-Martinez; -in determining -whether
some govermment sanction is punitive. E B.
" Cummings v. Missouri, 4. Wall: 277, 18 L.Ed.
-:356;: Ex parte Wilson, 114 U.S, 417, 426-429,5

- +S.CL.-935, 939-941; 29 L.Ed.-8%; Mackin v.
-United Stites, 117 U.S.-348, 350-352, 6 S.Ct.

777, 778,29 L.Ed. 909; Wong Wing v. United
States, 163 U.S. 228, 237-238, 16 S.Ct.. 977,
980-981, 41 L.Ed. 140.

jail. . The'rules-at issue. ‘here, however, are:
not limited to those who may be constitu-
tionally punished, or. to those particularly
dangerous detainees for whom onerous re-
straint is an appropriate regulation. Rath-
er, ‘the rules: apply indlscrlmmateiy to all.-

It is possnble, “of eourse, that the MCC‘
ofﬁclals have determmed not to punish the
oonvnct.ed criminals who are confined there,
but merely to reg'ulat.e or detain them. It
is possible, too, that as to the detainees, the
rules that have: been a,dopt.ed and that are
at issue here serve’ ‘to impose only those

restraints _uleeded bo ‘regulate the least dan- _|592

gerous of the group. But the Government
does not even suggest that the convicted
criminals are not being pumshed during the
confinement at MC{J._" And common sense

24, The prospect of long:térm incarceration fac-
ing -an inmate increases his incentive to. use
illicit means to obiain luxuries that his impris-_
onment would otherwise deny hirn. Moreover,
the fact of long-term incarceration of a large
nurnber ‘of persons is conducive to the develop-
" fhent of an institutional subeconomy and even
subgovernment .that often thrives on contra-
.band and is jnconsistent with the orderly oper-
. ation of the facility. See, e &, H. Mattick, The
Prosau: Sources of Pnson Violence, Occasional
“Papers of the University of Chicago Law'
School No. 3, Mar.'15, 1972, :

As the- foregoing indicates, 1 believe the anal-
ysis of the four rules as applied to convicted.
prisoners is different from that as applied to
. pretrial detainees.. Not only do the due process
~and other rights of the two have different
scope, but the Government’s security interests
“also differ, In my view, the courts below, in
" erroneously applying the same standards’ to
.iboth’ sets of inmates and in focusing on detain-
ees, did not adequately develop the record with
respect to convicts. Accordingly, 1 would re-
mand the quesuon of the validity of the four
rules in the context of convicted prisoners for
further proceedings. Cf. United States ex rel.
‘Miller v. Twomey, 479 F.2d 701, 719 (CA'?
1973,

25, In fact, the Govemment admltted below that
the “restrictions on the possession of perscnal
property” at MCC “serve the legitimate pur-

. pose of punishment™ with respect to convicted
inmates as well as the security purpeses relied
on in the present context of pretrial detainees.
United States ex rel. Wolfish v. Levi, 438
F:Supp. 114, 153 (SDNY 1977).
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suggests that if one.set:of rules is- applled
indiseriminately ‘to detainees, . those rules
will serve to regulate the most dangerous—
not the least—of the group. Indeed, prison
security might well-be in jeopardy were it
otherwise, If that is- true, and.if the re-
straints are as substantlal and fundamental
as those here, then the conclusion that at

least some, if not all, of the detainees aré

being punished is v1rtualiy inescapable.

That this is mdeed the ‘case here is. con.-:

firmed by the exoesswe dlsparlty between
the harm to the individuals occasioned by

these rules and the importance of their reg-

ulatory objectlve The substantiality of the
harm to the detainees cannot be doubted.
The rights involved are among those that
are specifically protected by the Constitu-
tion. That fact alone underscores our socie-
tal .evaluation of their importance. . :The
enforcement of these rules in the MCC,
moreover, is a clear affront to the dlgnity
of the detainee'as a human bemg 1To
prohibit detainees from receiving books or
packages communicates to the detainee that
he, his friends, and his. family cannot be
trusted. And in the process, it eliminates
one of his few remaining contacts with the
outside world. The practice .of seamhlng
the detainee’s private possessions in his ab-
sence, frequently without care, United
States ex rel. - Wolfish v. Levi, 439 F.Supp.
114,149 (SDNY 1977), offends not only his
privacy interest, but also his interest in
“minimal dignity,” ibid. Finally, the search
of private body cavities has been found to
engender “deep degradation™ and *‘terror”
in the inmates, id., at 147: the price of such
searches is so high as to lead detainees’to
forgo visits with friends and famlly alto-
gether. Id, at 148.

26. This affront may itself constitute punish-
ment because of its retributive character.
-Mendoza-Martinez makes clear that a sanction
-is punitive if it *“will promote {a] traditional
- aifm] of punishment—retribution.,” 372 U.S.,
at 168-169, 83 S.Ct.; at 567-568. 'In its retribu-
‘tive aspect, * ‘[plunishment is the way in which
" society expresses its denunciation for wrongdo-
ing."” Gregg v. Georgia, 428 U.S,; at 184, and
n. 30, 96 5.Ct., at 2930, and n. 30 (opinion of
STEWART, POWELL, and STEVENS, JJ),
quoting Lord Justice Denning’s testimony be-
fore the Royal Commission on Capital Punish-
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- In contrast to these devere harms tb the
individual, - the interests served by these
rules appear insubstantjal, , As to the room
searches, nothing more than :the conve-
nience of the corrections staff supports the’
refusal to allow detainees to observe at a.
reasonable distance.: .‘While petitioners have

raised the fear that inmates may become’
violent during-such searches and may dis-
tract the guards, the Distriet Court specifi-

cally found that they had made no'showing:
of ‘any pattern of  violénce or disruption ‘to
support these purported fears. Id, at'149.

And absent such a showing, there ‘is ‘no
more reason to banall detainees from ob-
serving the searches of theif rdoms than
there ‘would ‘be to ban them from every:'
area in the MCC where guards or other
mmates are present. o

" The prohabltlons on \u:ecewmg books and
packages fare no - better. . The . District
Court found no record of “untoward experi-
enoe" 'thh respect to'the book rule, Unitéd
States ex rel. Wolfish v.. United States, 428
F.Supp. 333, 340 (SDNY '1977)," and no
support. in the ewdenee for the petltloners
“dire predlctlons as to- packages 439

F.8upp., at 152. 'The simple Ifact is, and the _15%¢

record and the case law make clear, that in
many pnsons housmg criminals convicted of
serious erimes—where the inmates as a
class’ may wel] be more dangerous, where
smuggling is lakely to be a far more. serious
problem, and where punishment is appropri-
ate—-packages of various sorts are routmely
admitted subject to inspection. Ibid. The
administrators here have hardly:established
that the oonectlons staff at MCC is mca.pa—

ment. See also letter from Judge Leamed
‘Hand to the editors of the University of Chica-
< go Law Review (undated), reprinted. in 22
LLChi.L.Rev. 319 (1965); - sources cited in the
- first paragraph of n. 10.. supra: 4 focus of this
“denunciatory™ approach is the right of society,
- in ‘significant respects, to deny the: civic and
~ human_.dignity. of persons.who have been con-
victed of doing wrong.” Cf. Gregg .v.. Georgia,
supra, at 173, 182,-96 5.Ct., at 2925;-2929 (fun-
 damental violations of “human dignity"" may
constitute cruel and unusual puiishment). .~
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ble of performing similar inspections with
respect to an inmate population which has a
far-greater: éntitlement to them. And the
unsupported claiim that:food or goods may

be used for barter or may introduce sanita-.

tion problems ignores not only. the possibili-
ty of . reasonable .regulation, but also the

. fact that similar goods are sold in the MCC,.

m"'eommlssary, id,, at. 152-153, . and are -no.

more immune g_from bar_ber or spoilage. :
‘The - body-cavity . search—eclearly the

greatest: personal -indignity—may be the.

i least. justifiable measure of all. After ev-

_EO 1

ery contact visit' a -hody-cavity search .is
mandated by the rule. The District Court’s

finding that these searches have failed in.

practice to produce any demonstrsble im-
provement in security, id., at 147, is hardly
surprising?” _Detainees ‘and their, visitors
are in full view durmg all vmts, and are

fully clad. To. insert contraband in one’s;
private body cavities during such a visit,

would indeed be “an imposing challenge to
nerves and agility.” -Ibid.- There is no rea-
son to expect, and the’ petlt.mners have es-
tablished rione, that many pretrial detamees
would attempt, let alone. succeed,. in_sur-
mounting this challenge -absent-the chal-
lenged ‘rule. "Méreover, &8 ‘the" -Distriet
Court expllcltly found, less’ severe alterna-
tives .are available to. ‘ensure that, contra-
band is not transferred during visits. - Id.,
at 147-148. Weapons and other dangerous
instruments, ‘the items of greatest legiti-
mate concern, may be |discovered by the use
of metal detecting deviees or other equip-
ment commonly used for airline security.
In addition, ‘inmates “dre required, even
apart from the body-cavity searchies, to dis-
robe, to have ‘their .clothing . jnspected, and
to present open hands and arms to reveal
the absence of ~any concealed " objects.
These alternative” procedures, the District
Court found, “amply satisf[y]" the demands
of security. -- Id., at 148. .In my judgment,
there is' no bas:s m this reeord f.o d1sag'ree

21. indeed, the Dlstnct Court found the
searches entirely  ineffective in -some of their
most - offensive . manifestations'-(e. :g, nana.l
- searches).” 4391’-‘Supp at M’f " :

o

It may well be, as the Court finds, that
the.rules at issue here were not adopted by
administrators . eager to punish - those -de-
tained at MCC. The rules can all be ex-

plained as the easiest way for administra-
.But the:

tors to ensure pecurity in the jail.
easiest course for jail officials is not always

one ‘that our Constitution allows them tb.
take,.-If fundamental rights are withdrawn
and severe harms are indiscriminately in-:
flicted on detainees merely to secure mini-:

mal savings in time and effort for adminis-

trators, the guarantee of due proeess is

violated..

“In my Judgment. each of the rules at.‘
“The four.

jssue -here is “unconstitutional.:
rules do indiscriminately inflict harm on all
pretnal detainees in MCC. " They are all
either ‘unnecessary or -¢xcessively harmful,

partlcularly 'when judged against our his-’
torie respect ‘for ‘the dignity of ‘the free’
citizen: T think it is unquestionably a form
of punishment. to deny an innocent person.

the right-to read a book loaned to him by a
friend or -relative while he is' temporarily
confined, to’ deny him the right to receive
gifts or packages, to search his private pos-
sessions out -of his presence, or to.eompel
him to exhibit his private body eavities to

the, visual inspection of a guard. Absent

probable cause to_believe .that .a specific
individual detainee poses a special security
risk; noneof ‘these practices would be con-
sidered necessary, or even arguably reason-
able, if. the pretrial detainees were confined
ina faclhty separate’ and ‘apart' from con-

victed prisoners. If reasons of_]gonvemenoe s

Justlfy intermingling the two groups, it is
not-too much to require the facility’s ad-
ministrator to accept the additional inspec-
tion burdens ‘that would result from’ ‘deny-
ing . them’ the right to subJect. citizens  to
these humiliating indignities. I would af-
firm the judgment of the Court of Appeals
as to all four of these rules.®

28, The District Court reserved ‘decision” on all
of f.hese practlces save the restriction on re-
celpt of i'lardback books until a full trial on the
ments lt is accordmgly appropriate to resolve
these lssues now without a remand.
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‘The so-called “double-bunking" ‘issué was’

resolved by the District Court on cross-mo-
tions for summary judgment. The record

was compiled and the issue decided on the’
basis of a legal test that all of us now agree’
was erroneous.® If:the record is incom-

pléte; or if it discloses any material question
of fact concerning the punitive character of
the housing conditions at MCC, a.remand

for trial is required. . Three basxc fact,s dxc-‘:

tate that resuit.

First, as earlier emphasized, MCC hou@es‘
convicted prisoners along with pretrial ‘de-

tainees. Both classes of inmates are sub-

jected to-the same conditions. It may be

that the Government—despite representa-
tions to the contrary, see 439 F.Supp, at

153—conceives of the confinement.of con-,
viets in the facility as a vacation for them

from the punitive rigors of prison.life. But

the opposite conclusion—that the detainees.

29. "1 do not undérstan&:'l"'how' the Court, having
iquite'thoroughly demonstrated that the District

-Court applied an erroneous. legal test, ante, at:

1869, 18701871, can nenetheless rely on that
court’s conclusion that no disputed issues of
material fact prevented it from applying its

.erroneous test to the housmg issue. - Ante, at

A1875 . 24,

30, ““The decisive reality, however, not seriously

“open 'to debate, is that the rooms were desighed
and- built to hold. a single person, not more.
_The conclusion is -compelled by.an array -of

undisputed facts. To begin with, petitioners’
invoke the high authority of the architect who”

designed the MCC :and who, in sworn testimo-

.y recorded in this court, has described.a room.

like the ones he drew, housing one inmate asa

'very basic planning principle.’ ~Contrasting’

dormitories with rooms, he went on to say:
““Dormitories are a much more flexible. kind

of -a thing, you see. That-is the only rea] area:

in that particular facility. One of the reasons
why there’s been a tendency to go to single

“roons is because it's a very clear-and apparent’

- violation .of capacity when you try to put two
people’ in a.room. You can't put_one- and a

third persons in a room. You can always up.

the population of a space “in which you put
people in, and you can through more imagina-

" tive planning get better utilization of the ‘space”

but there i is an absoluteness of a room wh:ch is
designed for one person, and to try to convert’it
into a two-person réom, it’s a clear vwlatndn of
the capability of that space. There i$ no ques-

are msbead being subjected tosome of those:
rigors—is at least an equally justifiable in--
ference from the facts-revealed by the rec-
ord, particularly in view of the -ot.her rules
applicable. to both classes. - N

“8econd, the. Government’ acknowledges'
that MCC has been used to house twice as’
many inmates as it was designed to Jaccom-_| 597
modate® The design capacity of a build-
ing is one crucial indication of its purpose.

So is the later abandonment of that design

in favor of a substantially more crowded
and_joppressive one. Certainly, the infer- _15¥¢
ence that what the architect designed to-
detain, the jailer has used. to punish, is
permissible, even if it may not be oompe]led

or even probable. e

“Finally, MCC officials expenenoed little
difficulty in complying with the preliminary
order of the District Court to return the
facility to'its design capacity. The Court
dlsmmses thls fact as not concIuSwe on the

tnon ,there . There is more than enough you:
know,. objectlons to double-celting.’

“It is not necessary ‘by any means to rely
solely” on what the architect said; the’ plain
‘visual evidence of what he did demonstrates
that the rooms: he designed were for one in-

- Inate, pnot two or more., There is no place for
each of two people, assigned by others to this
unwanted intimacy, to walk or eat or write a
letter or be quiet or be outside another's toilet.-
There is one: shelf for toiletries and one:for
other things, neither adequate for two people.
In the larger group of 100 double-celled rooms
there is no ‘place to hang a garment. The
double-déecker bunks by which these rooms
have been changed from singles are so con-
 structed that air from a-vent, cold during our
wmter visit, blows out onto the upper bed a
foot or so above body level. Many of the’
fpnsoners have blocked the venis to cope with
“this archltecturally unintended urnipleasantness;”

‘And, as a result the rooms are musty and
.unpleasant smelling. The single beds originally
designed for these rooms each had two drawers

" built under them, mounted on casters for rea-,
sonably convenient use. In the réconstruction
to house two inmates, it was found necessary.
to dismantle these.caster arrangements; now.
each ‘double’ room has one of the old drawers
lying loose under the lower bed or none at all’
-for the two assighed occupants.” United
States ex-rel. Wolfish v. United States, 428
F.Supp. 333, 336-337 (SDNY 1977) (footnote
omitted; emphasis in original).
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question of purpose “and'¥éasohablehess.
Ante,'at 1876 n. 25. " But the fact that the
Government's :lawful i reégulatory : purpose
could so easily be :served -by ‘less severe
conditions is certainly some:evidence of a
punitive purpose and of excessiventss. If
the lawful purpose may be equally:served
by those new conditions at no greater rost,
the record provides a basis for arguing that
there is no legitimate reason for the’ extra’
degree  of severity that has characterized
the :overcrowded': conditions fn the :past.™

While I by no means suggest that iy of
these facts demonstrate that the idetention-
conditions are pumtlve,”, taken _together
they raise an issue of fact that should not,
be resolved by this Court, or éven by the
District Gourt on a motion for summary
Judgment. -

It is admlttedly easler to conclude that
the Due Process Clause prohibits preconvic-
tion" pumshment than it is to articulate a
standard for determining if such punish-
ment has occurred. But if, the standard is
to afford any meaningful protectwn ‘for the
cmzen s liberty, it must require something
more than either an explicit' statement by
thé' administrator that his ru]e is deslgned
to infhct pumshment, or'a sanction that is
so-arbitrary that it would be invalid even if
it were not punitive. However, the test is
phraséd; it must &t least bé satisfied by an
unexplained” and " significant disparity be-
tween the severity of the harm to the indi-
vidual and the demonstrat.ed mlportance of’

3L To ‘these facts may be added Some of the
‘findirigs of the District ‘Court: "(1y'Even at de-
‘sign capacity, “movement is more restricted qt
the MCC than in most other. federpl facilities,”
including those that exclusively honse convicts,
439 F.Supp., at 125; (2) the doubling ‘of the
design capacity of individual cells leaves "no
place for each of two people, ‘assigned by ‘oth-
ers to this unwanted intimacy, to walk or eat or
tmlet " places the person in the newly add'di:i'
“upper bunk directly under the ‘cold air vent
+renders some of the furniture designed for the
_rooms unusable, and in general :pubjects the
inmate to “‘fou] odors, social stigma, humitia-,
tion, and denials of minimal privacy,” 428
F.Supp.; at 337, 339; (3) overall, the “living
conditions [are] grossly short of minimal de-
cency, and [have] no semblance of justification

the -honpuiitive objectwe ‘seivéd ’hy it.

therefore Fespectfully dissenit from ‘the con-
clusion: that the demeamng and unnecessary
practices : dest-.nbed in- Part ‘TII  ofthe’
Court’s’ opmmn do ‘ot ' constitute - pumsh-
meiit, and ‘also from the donclusion ‘thiit the
overcrowded ’housmg condltmns discussed i in’
Part IFdo not even give rise to 2n mference
that they have punmve quaht.les ' :

441 u.s ‘600, soL.Edzd 503 .fi.‘_

Jerome D. CHAPMAN Commlssioner of '
. Texas Department -of Human ..
. -Resources, et al.,- Petitioners, ...
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The United States District Court for
the Dlstrlct of New Jersey, 418 F. Supp 566,

-except [forl the general defense that the faclli-
. ties of the Bureau of Prisons are in toto insuffi-:
cient to house all the people conmgned to.
“them,” 439 F.Supp.. at 135 Without so stating
expressly, the Court has-rejected these'find.
-ings. ~Ante, at 1875-1876. .Because that rejec-
tion is not permissible absent a determination
of clear error, and because no such determina-
tion has been made, its treatment of the Dis--
trict Court's ﬁndmgs in inexpilcable See Ze-
Ihith Radic Corp. v. Hazeltine Research, Inc.,
1395 U.8.: 100,.123," 89 SCt -1562, 1576, 23
~L.Ed.2d 129, , - [ LT

32. The ameliorauve factors discussed by the
Court, ante, at 1875-1876, might well convince
‘the factfinder that the housing conduions are
not punitive. - :



