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2004 WL 63334822

The Daily Record

Copyright 2004 Dolan Media Company. All rights reserved.

Friday, July 16, 2004

 Entities stripped of protection for 'arms of the state'.

Byline: Nancy Kercheval  A dispute over cracks in the seating system at a college basketball arena has led a federal judge to strip the Maryland Stadium Authority and University System of Maryland of constitutional immunity from lawsuits. 
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The decision by U.S. District Judge Marvin J. Garbis holds that the stadium authority and university system are "citizens" of the state, giving the court diversity jurisdiction over their claim against Ellerbe Becket Inc., a Delaware-incorporated contractor for the Comcast Center. 

"It's a modern realistic opinion that universities are businesses today," said Robert Lande, Venable Professor of Law at the University of Baltimore School of Law. "It does seem there was a [previous] decision that's old reasoning and he took a fresh look at it." 

The ruling came in a $1.8 million suit filed by the authority and university system against Ellerbe Becket, the contractor hired to install raker beams at the University of Maryland, College Park's Comcast Center. When affixed to the walls of the arena, raker beams suspend the seating. 
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Legal Times

Vol. 27, No. 28

Copyright 2004 by American Lawyer Media, ALM LLC

July 12, 2004

Antitrust Law: A Practice Focus

BEWARE BUYER POWER

WHEN COMPANIES CAN DICTATE PRICES THEY PAY, IT CREATES ANTITRUST CONCERNS TOO

Robert H. Lande
 Antitrust usually focuses on seller-side market power. By contrast, the conventional wisdom is that buyer-side market power is so unusual and so rarely anti-competitive that it barely merits more than a scholarly afterthought pointing out that, in theory, it too can be harmful.

 Moreover, these brief mentions usually say either that monopsony is 
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to rise; and (5) where investors will become reluctant to invest in the industry, which will harm consumers in the long run.

 Are these anti-competitive scenarios just theoretical? Is buyer power so rare and the likelihood of actual harm so small that, despite these possibilities, we can safely relegate it back to footnote status? We don't know.

 Several of the conference's speakers did discuss the legally and politically complicated buyer power issues involving the nation's largest retailer and private employer, Wal-Mart. These speakers included the retailing giant's chairman, Rob Walton. But conclusions as to whether any of Wal-Mart's activities violate the antitrust laws await another day.

 The proper analysis of buyer power will require an increased emphasis on strategic behavior and the subtleties of power relationships. But observers looking at agriculture, health care, and retailing--not to mention sports, natural resources, and the labor market in general--are already raising some pertinent questions.

 Robert H. Lande is the Venable Professor of Law at the University of Baltimore School of Law and a director of the American Antitrust Institute. The AAI is a nonprofit public interest advocacy group (www.antitrustinstitute.org).
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Vol. 17, No. 4

Merchant Acquiring

 Cutting Their Own Deals

By Richard Mitchell

The settlements Visa and MasterCard struck with merchants last year by no means ended the feuds between the associations and retailers. Several merchants opted out of the class action in hopes of getting better deals on their own. CCM assesses their prospects.  Despite the settlements last year of a seven-year-old, class-action antitrust lawsuit brought by merchants against Visa USA and MasterCard International, the associations remain on the legal hot seat. 
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Some legal experts, however, say the opt outs face a long, expensive and arduous road in pursuing their claims without a guarantee that they eventually will reap benefits that are at least as lucrative as those received by plaintiffs in the class-action suit. 

"The idea that you can do better than the largest settlement in the history of antitrust boggles the mind," says Robert Lande, an antitrust professor at the University of Baltimore School of Law. "That settlement was for an immense amount of money. By not settling, the retailers are sort of saying, 'I don't want to go with Michael Jordan because I think I can find a better basketball player."' 

Also by not settling, the opt outs may have to wait several more years before going to trial, and then take their chances with a jury that-judging by recent antitrust history-is likely to be pro-defendant, Lande says. 
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Copyright 2004 by National Journal Group Inc. All rights reserved.

Thursday, July 1, 2004

Antitrust

 Microsoft Decision Could Have Implications For European Case

by William New

A decision this week by a U.S. judge to reject the appeals of Massachusetts and two trade associations to overturn the Justice Department's settlement with Microsoft has experts buzzing about the impact on a European case against the software firm.  Microsoft General Counsel Brad Smith on Wednesday said the European Commission's March 23 ruling that Microsoft violated EU competition law by exploiting its dominant position in the computer server market is independent of the U.S. case. 
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But he asserted that the cases have similar facts, and said he hoped authorities "in Europe and around the world" would look at the latest U.S. decision, especially regarding code removal. In the United States, Microsoft was found to be illegally maintaining its computer operating-system monopoly. As a result, it has to allow computer companies to hide from users the code for its Web browser. Smith said an adverse ruling on code removal would be a "step backward." 

But Bob Lande, a professor at the University of Baltimore Law School and director of the American Antitrust Institute, said the facts and charges in the U.S. and EU cases are entirely different. 

"Hypothetically speaking, Microsoft was charged with securities fraud on the one hand and embezzling on the other," Lande said. "Hopefully one should have nothing to do with the other. This should have absolutely no impact on the EU case." 

--  Term Page End  --
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Wednesday, June 30, 2004

BUSINESS

 CEO Ellison an old hand at testifying

Benjamin Pimentel

Chronicle Staff Writer

As a trial witness, Oracle Chief Executive Officer Larry Ellison has helped convict a former secretary of perjury and defended his purchase of a $10 million yacht.  Now the 59-year-old billionaire is set to take the stand again as early as today in perhaps his most important court appearance: Ellison will testify in defense of his company's $7.7 billion hostile bid to gobble up PeopleSoft. 
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"They're not used to being in a situation where they are not going to be the boss," he said. "Some of them find that to be an awkward situation." 

Bob Lande, a law professor at the University of Baltimore, said Microsoft Chairman Bill Gates dazzled a courtroom audience in his 2002 testimony in the federal antitrust trial with "his brilliance and his command of the facts." 

Hewlett-Packard CEO Carly Fiorina had to take the stand in the Delaware trial in which ex-director Walter Hewlett accused HP of rigging a shareholder vote on its merger with Compaq. Fiorina was praised for her testimony even after she became combative and told Hewlett's lawyer, Stephen Neal, "Sir, you are accusing the CEO of a publicly traded company of lying." 

--  Term Page End  --
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BUSINESS

 CEO Ellison an old hand at testifying

Benjamin Pimentel

Chronicle Staff Writer

As a trial witness, Oracle Chief Executive Officer Larry Ellison has helped convict a former secretary of perjury and defended his purchase of a $10 million yacht.  Now the 59-year-old billionaire is set to take the stand again as early as today in perhaps his most important court appearance: Ellison will testify in defense of his company's $7.7 billion hostile bid to gobble up PeopleSoft. 

* The requested pages begin below *
--  Term Page Begin  --

"They're not used to being in a situation where they are not going to be the boss," he said. "Some of them find that to be an awkward situation." 

Bob Lande, a law professor at the University of Baltimore, said Microsoft Chairman Bill Gates dazzled a courtroom audience in his 2002 testimony in the federal antitrust trial with "his brilliance and his command of the facts." 

Hewlett-Packard CEO Carly Fiorina had to take the stand in the Delaware trial in which ex-director Walter Hewlett accused HP of rigging a shareholder vote on its merger with Compaq. Fiorina was praised for her testimony even after she became combative and told Hewlett's lawyer, Stephen Neal, "Sir, you are accusing the CEO of a publicly traded company of lying." 
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 Intel probe highlights EU-U.S. regulation tussle; The European Union's revival of a moribund antitrust investigation reaffirms the region's growing reputation as an aggressive regulator willing to cross swords with the United States.

Evan Hansen; Declan McCullagh

The European Union's revival this week of a moribund antitrust investigation of chipmaker Intel reaffirmed the region's growing reputation as an aggressive regulator willing to cross swords with the United States.  News.context 
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Pate said, however, that with some exceptions, the two governments generally enjoy a "positive, strong and mature transatlantic antitrust enforcement relationship." 

Robert Lande, who teaches antitrust law at the University of Baltimore, says the European point of view is closer to the Clinton administration's than the Bush administration's. 

"If you were to say, 'How do you compare (former U.S. Assistant Attorney General) Joel Klein to Mario Monti, there's not much of a difference," Lande said. "But if you're going to compare (former Assistant Attorney General) Charles James and (Federal Trade Commission Chairman) Tim Muris, those folks are much more conservative; much less inclined to file lawsuits." 
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Thursday, May 27, 2004

BUSINESS

 Lawyers get millions in Microsoft case; Software buyers here might get about $100 each

Steve Alexander; Staff Writer

While the amount Microsoft agreed to pay to settle its antitrust trial in Minnesota remains a mystery, it appears individual consumers will get a modest payout, and the attorneys who represented them could get tens of millions of dollars.  Some of the plaintiffs' attorneys say there's nothing wrong with lawyers getting hefty fees, considering that Microsoft customers in the state will get refunds from Microsoft that they never would have seen otherwise. 
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Some see the high lawyers' fees as punishment for Microsoft. 

"Plaintiffs' lawyers get a bum rap," said Robert Lande, a professor of antitrust law at the University of Baltimore. "One of the purposes of these cases is to deter Microsoft from anticompetitive behavior. However much Microsoft has to pay out is a lump-sum deterrent." 

The actual fees in the California Microsoft case will be left up to a state judge to rule on, which could take as long as three months. 
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Wednesday, April 21, 2004

 Microsoft holds out antitrust olive branch; The software maker offers to extend a licensing program, key to its antitrust deal with the Justice Department, aiming to answer criticism that the program is taking too long to get going.

Ina Fried

Microsoft has offered to prolong a program that licenses some Windows communications standards to rivals, aiming to address criticism that the program has taken too long to get working.   The protocol licensing agreement is one of the key components of Microsoft's landmark 2001 settlement with the Department of Justice and several states. However, regulators have repeatedly expressed concerns over the terms of the licensing program. Microsoft, in turn, has adjusted the program several times. 
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So far, 14 companies have signed up for the program. Microsoft said last week that Sun Microsystems and Time Warner were among the latest companies to have joined it. Both signed up after settling their own legal disputes with the software maker. In addition, Microsoft said that digital certificate firm GeoTrust had signed on as a licensee of the Windows protocols. 

Robert Lande, a law professor at the University of Baltimore, said Microsoft's move may have been aimed as much at regulators in Europe as at those here. Lande said that, through its actions, Microsoft was trying to bolster American regulators' case that the EU action is unnecessary. 

"It sounds like Microsoft is just trying to throw a bone to the DOJ to reinforce the DOJ's contention that they've handled every problem in their magnificent consent order," Lande said. 
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Los Angeles Times

Copyright 2004 The Los Angeles Times

Tuesday, April 20, 2004

Business; Business Desk

 Microsoft Settles Minnesota Lawsuit

Joseph Menn

Times Staff Writer

Microsoft Corp. on Monday continued the drive to leave its legal woes behind by agreeing to settle a class-action lawsuit filed by Minnesota customers who claimed they paid too much for the software titan's products.  The suit was the only antitrust case against Microsoft by consumers to reach trial. The settlement cuts to seven the number of antitrust suits filed on behalf of groups of consumers pending against the company. 
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But Minnesotans may make out somewhat better than other states' residents, analysts said, because the plaintiffs' lawyers had made it two-thirds of the way through their case and put on effective testimony. Some of those lawyers worked on California's case, which settled with Microsoft pledging $1.5 billion in vouchers. 

"One suspects that the plaintiffs got a pretty good settlement, but we don't know," said University of Baltimore law professor Robert H. Lande. "We do know that the plaintiffs are aggressive, and they got a great settlement in California." 

The Minneapolis case went to trial in March in Hennepin County District Court and featured evidence and testimony that went beyond what had been presented in the U.S. government's antitrust case against the company, which was settled in 2001. 

--  Term Page End  --
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Copyright 2004.  Star-Tribune.  All Rights Reserved.

Tuesday, April 20, 2004

NEWS

 Microsoft settles suit; Minnesota trial ends after five weeks

Steve Alexander; Staff Writer

Microsoft and attorneys representing Minnesota consumers abruptly settled their class-action lawsuit Monday after five weeks of testimony in Hennepin County District Court.  The suit alleged that the software giant misused its pricing power to overcharge customers for its operating systems, word-processing software and spreadsheet programs. Terms of the settlement won't be disclosed for several months, until they are approved by a Hennepin County district judge in "early summer," Microsoft said. Plaintiffs' attorneys said settlement terms probably would come in July. 
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Nobody understood why Microsoft took the risk of going to trial in Minnesota, the only state where it did not settle in advance. And it was unclear Monday why Microsoft folded its defense. 

"It's all a mystery," said Robert H. Lande, a law professor at the University of Baltimore. "Maybe Microsoft decided to call the plaintiffs' bluff and see if they had good evidence." 

Microsoft previously paid $1.55 billion to settle similar suits in nine other states and the District of Columbia. Adjusted to today's dollars, plaintiffs in the Minnesota suit sought damages ranging from $340 million to $505 million. 

--  Term Page End  --
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Copyright (c) 2004 Thomson Media Inc. All Rights Reserved

Wednesday, April 7, 2004

Vol. 169, No. 66

CARDS

 Will Opting Out of Wal-Mart Class Pay Off?

By Lavonne Kuykendall

WASHINGTON -- Settlement talks among Visa U.S.A., MasterCard International, and the merchants who opted out of the Wal-Mart class action raise the question of how much those retailers can expect to take home.   Around 7,000 merchants opted out of the antitrust suit that led a year ago to a $3 billion payout, lower debit interchange rates, and the separation of debit card from credit card acceptance. 
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Darden, which had sales last fiscal year of $4.7 billion, calls itself the largest casual dining restaurant company in the world. 

Robert H. Lande, a professor at the University of Baltimore School of Law, said the opt-out merchants may settle for less than the class got because they will not have the resources to go to trial. 

The Wal-Mart settlement made history partly because of the deep pockets of the lead merchants, he said. "Can the opt-outs put out the millions it will take? I don't know." 

--  Term Page End  --
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Newsbytes News Network

(c) 2004  Newsbytes News Network

Wednesday, April 7, 2004

 An Antitrust Antidote for Software Security

Brian Krebs, washingtonpostcom Staff Writer

United States, 2004 Apr 07 (NB). Congress should change U.S. antitrust laws to make it easier for businesses to pressure software vendors to improve the security of their products, according to a congressional advisory panel report released yesterday.  Under the proposal, certain industry sectors could set software security standards for their businesses. Vendors whose software fails meet those requirements would be barred from selling to those industries. 
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Hoffman said that Oracle supports a number of different ways to improve software security, but said that an antitrust exemption is a "pretty heavy hammer." 

The Justice Department routinely grants antitrust exemptions, said Bob Lande, an antitrust law professor at the University of Baltimore School of Law. 

Antitrust exemptions previously granted by Congress include one notable 1970 law that allows newspapers operating in the same market to pool their resources on advertising, printing and distribution. Major League Baseball operates under an exemption effectively granted by the U.S. Supreme Court in 1922 that requires the league to approve any of its teams' decisions to move from one city to another. 
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Seattle Post-Intelligencer

Copyright (c) 2004 Bell & Howell Information and Learning Company. All rights reserved.

Thursday, March 25, 2004

News

 MICROSOFT TO APPEAL ANTITRUST RULING ; EU ORDERS COMPANY TO STRIP WINDOWS AND PAY A HEFTY FINE

TODD BISHOP    P-I reporter

Microsoft Corp. yesterday vowed to appeal a European antitrust ruling that would, for the first time, force the company to sell a stripped-down version of its flagship product.  Capping a five-year investigation, the European Commission ordered the company to offer two versions of the Windows operating system in Europe, one without its Windows Media Player. The order was based on a finding that Microsoft illegally abused its dominant market position to stifle competing software makers. 
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Investors reacted positively to news of the ruling. Shares of Microsoft closed yesterday at $24.41, up 26 cents. 

The fine would be "like a parking ticket" to a company with so much cash, said Bob Lande, an antitrust professor at the University of Baltimore Law School. But the broader remedy ordered by the commission could result in positive changes, Lande said. 

"Potentially it could be quite effective," he said. "It could at least open the door to competition in the media-player market and the continuation of competition in the server market." 

--  Term Page End  --
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3/24/04 CNETNews.com (Pg. Unavail. Online)

2004 WL 72204391

CNETNews.com

(c) CNET Networks Inc. All Rights Reserved.

Wednesday, March 24, 2004

 A tale of two cases; European regulators are going far beyond what U.S. prosecutors ultimately agreed to accept from Microsoft. How did similar antitrust philosophies lead to divergent courses?

John Borland

After five years of investigation, European antitrust regulators are seeking substantial changes in the way Microsoft does business, going far beyond what U.S. prosecutors ultimately agreed to accept from the company.  The decision would appear to indicate a wide gap between American and European legal and business practices, with economic consequences that could reach well beyond the case itself. But legal experts say the divergent courses stem largely from politics and entirely different evidence, not any serious disagreement in antitrust philosophy. 
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After five years of investigation, European antitrust regulators are seeking substantial changes in the way Microsoft does business, going far beyond what U.S. prosecutors ultimately agreed to accept from the company.  The decision would appear to indicate a wide gap between American and European legal and business practices, with economic consequences that could reach well beyond the case itself. But legal experts say the divergent courses stem largely from politics and entirely different evidence, not any serious disagreement in antitrust philosophy. 

"The Europeans do take a tougher general approach," said Robert Lande, a University of Baltimore law professor who has written extensively on antitrust issues. "But I don't think that makes a difference in this case. These are fundamentally different cases, not two enforcers looking at the same violation." 

Both cases were built on the central charge that Microsoft abused its overwhelming dominance in the software markets. It is in the penalty phase of the EU prosecution that their differences are manifesting themselves most clearly today. 

--  Term Page End  --
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 The remedy vanishes? The debate over the impact of the U.S. Department of Justice case reignites, as European regulators impose stricter penalties against Microsoft.

Declan McCullagh

When the Clinton administration filed its sweeping antitrust suit against Microsoft in early 1998, federal officials pledged that it would reshape the computer industry.  The lawsuit would "put an end to Microsoft's unlawful campaign to eliminate competition, deter innovation and restrict consumer choice," then-Assistant Attorney General Joel Klein promised. 
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Six years later, however, the lasting impact of the U.S. Department of Justice's action is anything but certain. An ambitious beginning to the lawsuit was sharply limited by a federal appeals court, resulting in a 2002 settlement critics say has done little to change the way Microsoft tosses around the weight of its Windows monopoly. And because the settlement lasts only five years, the limited restrictions it did impose evaporate in 2007. 

"Has any part of the settlement loosened Microsoft's grip on their illegally maintained monopoly?" said Robert Lande, a professor at the University of Baltimore who teaches antitrust law. "The answer's 'No. Nothing. Zip. Zero.' If you count success that way, it's been a total failure." 

One telling example lies in the now-ancient history of the browser wars. In mid-1998, when the Clinton administration filed its antitrust suit against Microsoft, browser share for Netscape Navigator hovered around a hefty 40 percent of the market, with Internet Explorer about to overtake it. Then-Attorney General Janet Reno said in May 1998 that the antitrust prosecution was necessary, because "no firm should be permitted to use its monopoly power to develop a chokehold on the browser software needed to access the Internet." 

--  Term Page End  --
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 Coming back to haunt them; As recent developments in Microsoft's antitrust defense demonstrated, its executives' words have a way of resurfacing as trial evidence.

Paul Festa

Every executive knows the risk of having old e-mails surface as trial evidence--but perhaps none so well as Microsoft Chairman Bill Gates.  "Do we have a clear plan on what we want Apple to do to undermine Sun?" Gates once queried Paul Maritz and other Microsoft subordinates in an e-mail exchange later recited during the long-running U.S. antitrust trial. 
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Buffett, back in 1997, wasn't convinced to invest. But in the hands of prosecutors in 2004, the e-mail might well convince a judge that Microsoft has been less than forthright about the alleged abuses of its Windows monopoly. 

"What these e-mails do is they puncture Microsoft's credibility," said Robert Lande, an antitrust professor with the University of Baltimore School of Law. 

Lande noted that in the U.S. Department of Justice's antitrust case, Microsoft was blessed by a judge appointed by Ronald Reagan and widely expected to be sympathetic to corporate prerogatives. "But by the end of the DOJ trial, the judge hardly believed a word Microsoft said," he said. 
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Sunday, March 14, 2004

BUSINESS

 Sharp judge one reason cases were sent here Reputation: Judge J. Frederick Motz's handling of complicated corporate litigation has earned him a national reputation.

Paul Adams

Judge Motz  None of the six mutual fund companies being sued by their shareholders over alleged trading abuses expected to be defending themselves in a Baltimore court, legal analysts say. 
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Some judges might have approved the deal to clear their docket, rather than give themselves more work, said some law professors and attorneys familiar with the case. But not Motz. 

"He went into the guts of it and saw that it wasn't a good enough settlement ... and that it had to cost Microsoft more," said Robert Lande, a law professor at the University of Baltimore who followed the case. 

Parties in the mutual fund cases won't be able to "cram a sham settlement" past Motz, Lande said. 
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 Sharp Judge One Reason Mutual-Fund Cases Were Sent to Baltimore

By Paul Adams, The Baltimore Sun

Knight Ridder/Tribune Business News

Mar. 14--None of the six mutual fund companies being sued by their shareholders over alleged trading abuses expected to be defending themselves in a Baltimore court, legal analysts say.  Most of the firms involved asked to have the more than 170 lawsuits moved either to federal courts in New York or closer to their respective corporate headquarters, which stretch from Colorado to North Carolina. 
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Some judges might have approved the deal to clear their docket, rather than give themselves more work, said some law professors and attorneys familiar with the case. But not Motz. 

"He went into the guts of it and saw that it wasn't a good enough settlement and that it had to cost Microsoft more," said Robert Lande, a law professor at the University of Baltimore who followed the case. 

Parties in the mutual fund cases won't be able to "cram a sham settlement" past Motz, Lande said. 
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Friday, March 12, 2004

Business

 LINUX FIGHT HAD MICROSOFT LINK ; SOFTWARE GIANT SUGGESTED INVESTOR TO COMPANY SUING LINUX USERS

TODD BISHOP     P-I reporter

Microsoft Corp. executives helped initiate a deal that gave $50 million to a company suing users of Windows rival Linux, according to the firm that made the investment.  BayStar Capital of Larkspur, Calif., began considering the investment in the SCO Group after Microsoft executives contacted one of BayStar's managing partners last year, a spokesman for the investment firm said yesterday. 
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"There is no such concept in antitrust as predatory investment," said antitrust lawyer Glenn Manishin, a partner with law firm Kelley Drye & Warren. 

Without concrete proof of a predatory conspiracy - such as Microsoft threatening to withhold something from BayStar if it didn't make the investment - there wouldn't be any antitrust issues in Microsoft passing along an investment suggestion, said Bob Lande, antitrust professor at the University of Baltimore Law School. 

"Whether one likes this kind of behavior is a different question, but I don't think there's any type of regulation or law that they're breaking," said Mark Anderson, publisher of Friday Harbor-based Strategic News Service, a newsletter about computing and communications. "It's really just a matter of style, and this is the old Microsoft style." 
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BUSINESS

 No deal in sight for Microsoft lawsuit ; Company has settled others

Steve Alexander; Staff Writer

If Minnesota's consumer antitrust suit against Microsoft goes to trial Monday in Hennepin County Court, it will be the first such case in the nation that the software giant has not settled out of court.  Microsoft has paid $1.55 billion to settle similar suits in nine other states and the District of Columbia. The Minnesota class- action lawsuit accuses Microsoft of overcharging for copies of Microsoft Windows, Word and Excel software between 1994 and 2001. An estimated 1 million Minnesota consumers and businesses are potential claimants. Microsoft says it didn't overcharge anyone. 
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Plaintiff attorneys in the California case have asked a judge to award them $294 million in legal fees, an amount opposed by Microsoft as unreasonable. One law firm that will profit from the California case is the lead firm in the Minnesota case, Minneapolis- based Zelle, Hofmann, Voelbel, Mason & Gette. 

"You have to ask yourself, of all these consumer antitrust cases, why would Microsoft want to fight this Minnesota one in court?" said Robert H. Lande, an antitrust law professor at the University of Baltimore. "But what if it's the plaintiffs who won't settle? Some of those attorneys from the California case made a big financial score, and they can afford to fight the Minnesota case." 

In more normal circumstances, Lande said, plaintiffs' attorneys typically are quick to settle antitrust suits because of the high cost of conducting a trial, the worry that they might lose the case and the likelihood that even a winning verdict might be delayed by years of appeals. More than 90 percent of antitrust suits are settled out of court, he said. 

--  Term Page End  --

END OF DOCUMENT

3/8/04 Seattle Post-Intelligencer C1

2004 WL 60135076

Seattle Post-Intelligencer

Copyright (c) 2004 Bell & Howell Information and Learning Company. All rights reserved.

Monday, March 8, 2004

Business

 NEW PLAYER IN SECURITY MARKET

TODD BISHOP  P-I reporter

A SECURITY PROGRAM to debut later this year for Microsoft Windows- based computers won't come under the name McAfee, Norton, or any other brand often linked with firewalls and virus protection.  It will come from Microsoft itself. 
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At the same time, one of the major issues with Microsoft's inclusion of an Internet browser and a media player with Windows is the fact that such software can serve as an alternate platform for other programs. Because of that, competing Internet browsers and media players pose a possible threat to Windows. 

That's not the case with security software. As a result, even if Microsoft were to someday decide to include anti-virus software with Windows, that by itself probably wouldn't raise antitrust concerns, said Bob Lande, an antitrust professor at the University of Baltimore Law School who has followed the Microsoft antitrust proceedings. 

At the RSA conference, Microsoft also said it was looking into "behavioral blocking" technology to limit the damage caused by worms and viruses if they do infiltrate computers. Microsoft didn't say when or how it would introduce such technology. Vendors, including McAfee, already offer similar software independently. 
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 Opening statements loom in latest Microsoft lawsuit

CRAIG GUSTAFSON, Associated Press writer

MINNEAPOLIS -- Opening statements are expected next week in a class-action lawsuit accusing Microsoft Corp. of overcharging Minnesotans for its software.  If a settlement isn't reached before then, it would be the first time a state lawsuit against the Redmond-based software giant has gone to trial. Microsoft has reached settlements in nine states and Washington, D.C., totaling $1.5 billion, including $1.1 billion in California. Cases were dismissed in 16 other states. 
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Tulchin said that Microsoft would be "very happy to consider" a settlement in Minnesota similar to the $60 million settlement it reached in Tennessee. Still, he said he's confident that Microsoft will win the case. 

Robert Lande, a University of Baltimore law professor who closely followed the federal Microsoft case, said it was highly likely the Minnesota case would be settled before a verdict. 

"If you're Microsoft you could tough it out, if you wanted, but that has not been their strategy," he said. "They have disposed of as many cases as they could. The ones they can't dispose of, they settle." 
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 MICROSOFT SAYS IT'S NOT BANKROLLING LINUX OPPONENT

TODD BISHOP   P-I reporter

Microsoft Corp. yesterday denied any financial involvement in a deal that provided $50 million to a company battling against users of Linux, the open-source operating system that has emerged as a competitive threat to Microsoft Windows.  The statement followed the publication on the Internet of an e- mail that some view as evidence that Microsoft is secretly bankrolling lawsuits filed by the SCO Group against a number of companies, including IBM Corp. SCO alleges that its Unix technology was illegally incorporated into Linux. 
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"The allegations in (Raymond's) posting are not accurate," Microsoft said in a statement yesterday, noting that it licensed Unix technology from SCO "to ensure interoperability and legal indemnification for our customers. The details of this agreement have been widely reported and this is the only financial relationship Microsoft has with SCO. In addition, Microsoft has no direct or indirect financial relationship with BayStar." 

Even if the e-mail means what open-source advocates allege it does, getting to the bottom of the situation may require investigation by someone with subpoena power and the ability to take depositions, said Bob Lande, antitrust professor at the University of Baltimore Law School. 

"We can spin out possibilities, but they would all take investigation," Lande said. "Right now we have something that looks funny, and those of us who believe Microsoft is an unrepentant monopolist are suspicious, but that's all we have so far." 
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 FEDS SLAP M'SOFT ON ANTITRUST END RUN

By STEPHEN LYNCH

Microsoft got a slap on the Windows yesterday as the Justice Department found it was violating part of its antitrust agreement.   In the new version of its operating system, Microsoft includes a button called "Shop for Music Online." Hit it, and the Internet Explorer browser automatically launches, overriding whatever default browser a user has selected. 
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"Without necessarily agreeing with the department's position, Microsoft has agreed to remove the override of the user's default browser," the Justice Department said in a statement. Microsoft will release a patch to alter the "shop" button in February or March. 

Bob Lande, a senior research scholar with the American Antitrust Institute, which helped argue the monopoly case, said the agreement was heartening, if irrelevant. 

"It's wonderful that they're not letting Microsoft get away with it," he said.  "But haven't the browser wars been over for years?" 
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 DEPT. OF IRONY: MICROSOFT EXEC WHINES HP-APPLE DEAL 'UNFAIR'

By STEPHEN LYNCH

Turnabout is not fair play - at least according to Microsoft.    Responding to Hewlett-Packard's agreement to bundle Apple's iTunes music store on its computers, a Microsoft official called the move uncompetitive. 
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Microsoft, of course, spent years in court claiming its own bundling of products was good for consumers. 

"He said what!?" said Bob Lande, a senior research scholar at the American Antitrust Institute. "Apparently his view of competition is that Microsoft is the only one allowed to offer a product." 

Microsoft's objections are all the more ironic because the company is fending off European regulators - for bundling its own media player with Windows. 
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 Microsoft sued by software company

By Kristi Heim

SAN JOSE MERCURY NEWS

SEATTLE  In a case that has echoes of Microsoft's epic antitrust battle over Web browsers, RealNetworks sued Microsoft on Thursday for squelching competition in an important and growing new market for the technology industry -- digital media software. 
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But some legal experts said the U.S. government's case would not be of much help to RealNetworks. 

"It's like starting over," said Robert H. Lande, a law professor at the University of Baltimore. 

"There are few parts where they can rely on the federal case," he said. "For most of it, they will need new proof. It's going to be a massive case that will take years. Microsoft will fight tooth and nail." 
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 Microsoft rival files antitrust lawsuit; REALNETWORKS AIMS TO AVOID NETSCAPE'S FATE

By Kristi Heim

Mercury News Seattle Bureau

SEATTLE  In a case that echoes Microsoft's epic antitrust battle over Web browsers, RealNetworks on Thursday sued Microsoft accusing it of squelching competition in an important and growing market: software to play digital music and video files. 
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But some legal experts said the U.S. government's case would not help RealNetworks much. 

"It's like starting over," said Robert H. Lande, a law professor at the University of Baltimore. "For most of it, they will need new proof. It's going to be a massive case that will take years." 

One digital music executive said it is RealNetworks' actions that are aimed at shutting out competitors. "Real has a reputation of being the most aggressive of anyone," said Chris Gladwin, chief operating officer of MusicNow, an online music service. Gladwin speculated that the lawsuit was something of a publicity grab. 
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 REALNETWORKS SUES MICROSOFT ; LEGAL ACTION ALLEGES ATTEMPT TO DOMINATE DIGITAL MEDIA MARKET

DAN RICHMAN AND TODD BISHOP    P-I reporters

RealNetworks Inc., the Seattle-based software maker dogged by Microsoft Corp. throughout its 10-year life, yesterday filed a federal antitrust lawsuit against its nemesis, alleging that the Redmond company has tried to use its monopoly power in PC operating systems to unlawfully dominate the digital media market.  In the suit, which could extend Microsoft's 13-year-long antitrust woes for at least three more years, RealNetworks is seeking $1 billion or more in damages and an injunction requiring changes in Microsoft's business practices. Barring a settlement, the jury trial will take place in the high-tech hub of San Jose, Calif. 
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Legal experts said RealNetworks needs to brace for a difficult fight. 

"It's going to last a long time," said Bob Lande, an antitrust professor at the University of Baltimore Law School. "Microsoft's strategy is to fight and delay, assuming that most people won't have the stomach, the capital, the fortitude to continue to fight them, and then, finally, at the very end, to settle, but only for money, never for conduct relief." 

Ed Black, president of the Computer & Communications Industry Association, said it won't be easy for RealNetworks to fight Microsoft, but he said prior proceedings, in which many elements of the Microsoft monopoly were brought to light, will work in RealNetworks' favor. 

--  Term Page End  --

END OF DOCUMENT

11/10/03 Computerworld 5

2003 WL 7170164

Computerworld

(c) 2003

Monday, November 10, 2003

News - High

 Microsoft Antitrust Case Could Still Benefit Linux; Opponents ask for tougher restrictions

Patrick Thibodeau

WASHINGTON  Throughout the 5-year-old Microsoft Corp. antitrust case, one of the chief potential rivals to Windows' dominance cited in court arguments has been Linux. And that was true again last week, when opponents of the 2001 Bush administration settlement with Microsoft returned to appeal that ruling. 
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"I think you would see a huge uptake in Linux use on the desktop," he said. Microsoft would still be owed a licensing fee, but even with that, Claybrook believes IT managers would be more inclined to consider Linux. 

The judges spent little time on the government's argument that courts usually give deference to government antitrust settlements, said Bob Lande, an antitrust professor at the University of Baltimore School of Law, who took that as a sign that the court is taking a new look at some of the issues in the case. "I think the settlement is in doubt," said Lande. 

Tom Reilly, attorney general of Massachusetts, said after the hearing that Microsoft wasn't held accountable by the settlement with the Bush administration. "They still don't get it," Reilly said of Microsoft. "They don't think they have done anything wrong." 
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 Hoffen auf Kommissar Monti.

Von Ausw%20artige Autoren.

(Microsoft)  Microsoft hat sich in den USA von den meisten Kartellklagen freigekauft. In der EU steht eine Entscheidung in K%20urze an 
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Alte Klagen werden aber auch wieder durch neue Beschwerden abgel%20ost: Erzfeind Sun Microsystems wirft Microsoft vor, seine beherrschende Stellung im PC-Markt auf den Server-Bereich auszuweiten und Suns Java-Software nicht zu unterst%20utzen. Multimedia-Software-Schmiede Burst.com beschuldigt Microsoft, Teile ihrer Video-Technologie widerrechtlich verwendet und Druck auf andere Firmen ausge%20ubt zu haben, damit diese keine Burst-Technik lizenzieren. 

Analyst Matt Rosoff von Directions on Microsoft geht jedoch davon aus, dass sich MS auch aus dem Burst-Konflikt freikaufen wird. Bob Lande, Direktor des American Antitrust Institute, rechnet damit, dass sogar die Sun-Klage gegen eine «entsprechende Summe» beizulegen sei. «Wie die zahlreichen Settlements beweisen, kann Microsoft scheinbar alle kaufen und muss seine Gesch%20aftspraktiken kein bisschen %20andern», sagt Lande. 

Das sieht Generalstaatsanwalt Tom Reilly aus Massachusetts %20ahnlich. Seit dem letzten Dienstag ficht Reilly vor einem Berufungsgericht den vor einem Jahr von Richterin Colleen Kollar-Kotelly genehmigten Vergleich im Jahr 1998 gestarteten Microsoft-Antitrust-Prozess von US-Justizministerium und 20 Bundesstaaten an. Von den 9 Staaten, die den von der US-Regierung gepriesenen Vergleich zun%20achst anfechten wollten, ist inzwischen nur noch Massachusetts %20ubrig geblieben. 

--  Term Page End  --

END OF DOCUMENT

11/5/03 Deseret News E03

2003 WL 67513023

Deseret Morning News

(c) 2003 Deseret News Publishing Co.

Wednesday, November 5, 2003

 Court hints at tougher Microsoft sanctions

By Ted Bridis Associated Press

WASHINGTON -- A federal appeals court signaled lingering dissatisfaction Tuesday with significant provisions of the antitrust settlement that Microsoft Corp. negotiated with the Bush administration, hinting it may favor tougher sanctions against the world's largest software company. Legal experts said it was unlikely the six-judge panel from the U.S. Circuit Court for the District of Columbia would accept as adequate only the sanctions that Microsoft accepted under the settlement, given the serious questions that some of the judges raised during a lively three-hour hearing. "They surprised me," said Robert Lande, a University of Baltimore law professor who has followed the case closely. "I went into this thinking there was little probability they would do anything except rubber-stamp the settlement." Circuit Judge Judith W. 
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WASHINGTON -- A federal appeals court signaled lingering dissatisfaction Tuesday with significant provisions of the antitrust settlement that Microsoft Corp. negotiated with the Bush administration, hinting it may favor tougher sanctions against the world's largest software company. Legal experts said it was unlikely the six-judge panel from the U.S. Circuit Court for the District of Columbia would accept as adequate only the sanctions that Microsoft accepted under the settlement, given the serious questions that some of the judges raised during a lively three-hour hearing. "They surprised me," said Robert Lande, a University of Baltimore law professor who has followed the case closely. "I went into this thinking there was little probability they would do anything except rubber-stamp the settlement." Circuit Judge Judith W. 
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 Microsoft antitrust deal raising doubts Appellate court questions shortage of rival software

Ted Bridis Associated Press

WASHINGTON  A federal appeals court signaled lingering dissatisfaction Tuesday with significant provisions of the antitrust settlement that Microsoft Corp. negotiated with the Bush administration, hinting it may favor tougher sanctions against the world's largest software company. 
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Legal experts said it was unlikely the six-judge panel from the U.S. Circuit Court for the District of Columbia would accept as adequate only the sanctions that Microsoft accepted under the settlement, given the serious questions that some of the judges raised during a lively three-hour hearing. 

"They surprised me," said Robert Lande, a University of Baltimore law professor who has followed the case closely. "I went into this thinking there was little probability they would do anything except rubber-stamp the settlement." 

Circuit Judge Judith W. Rogers questioned lawyers about how the disputed antitrust settlement denies Microsoft the fruits of its illegal business practices toward its commercial rivals during the late 1990s. She said some penance was necessary. 
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 Judges grill Microsoft settlement

Associated Press

WASHINGTON  A federal appeals court yesterday pointedly questioned whether the Bush administration's antitrust settlement with Microsoft Corp. adequately protects consumers and competitors from monopolistic abuses. 
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Legal experts said it was unlikely the six-judge panel, from the U.S. Circuit Court for the District of Columbia, would accept as adequate only the sanctions that Microsoft accepted under the settlement, given the serious questions that some of the judges raised. 

"They surprised me," said Robert Lande, a University of Baltimore law professor who has followed the case closely. "I went into this thinking there was little probability they would do anything except rubber-stamp the settlement." 

Circuit Judge Judith W. Rogers asked lawyers about how the disputed antitrust settlement denies Microsoft the fruits of its illegal business practices toward its commercial rivals during the late 1990s. She said some penance was necessary, "otherwise, monopolists could squelch all comers without consequence." 
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 COURT QUESTIONS TERMS OF MICROSOFT ANTITRUST SETTLEMENT

TED BRIDIS, THE ASSOCIATED PRESS

WASHINGTON  A federal appeals court yesterday pointedly questioned whether the Bush administration's antitrust settlement with Microsoft Corp. adequately protects consumers and competitors from monopolistic abuses. 
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Legal experts said it was unlikely the six-judge panel from the U.S. Circuit Court for the District of Columbia would accept as adequate only the sanctions that Microsoft accepted under the settlement, given the serious questions that some of the judges raised during a lively three-hour hearing. 

"They surprised me," said Robert Lande, a University of Baltimore law professor who has followed the case closely. "I went into this thinking there was little probability they would do anything except rubber-stamp the settlement." 

Circuit Judge Judith W. Rogers asked lawyers about how the disputed antitrust settlement denies Microsoft the fruits of its illegal business practices toward its commercial rivals during the late 1990s. She said some penance was necessary; "otherwise, monopolists could squelch all comers without consequence." 
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 MICROSOFT GETS JUDICIAL SURPRISE ; COURT HINTS AT TOUGHER SANCTIONS

P-I NEWS SERVICES

A federal appeals court yesterday signaled lingering dissatisfaction with significant provisions of Microsoft Corp.'s antitrust settlement with the Bush administration, hinting it may favor tougher sanctions against the company.  Legal experts said it was unlikely the six-judge panel from the U.S. Circuit Court for the District of Columbia would accept as adequate only the sanctions that Microsoft accepted under the settlement, given the serious questions that some of the judges raised during a lively three-hour hearing. 
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A federal appeals court yesterday signaled lingering dissatisfaction with significant provisions of Microsoft Corp.'s antitrust settlement with the Bush administration, hinting it may favor tougher sanctions against the company.  Legal experts said it was unlikely the six-judge panel from the U.S. Circuit Court for the District of Columbia would accept as adequate only the sanctions that Microsoft accepted under the settlement, given the serious questions that some of the judges raised during a lively three-hour hearing. 

"They surprised me," said Robert Lande, a University of Baltimore law professor who has followed the case closely. "I went into this thinking there was little probability they would do anything except rubber-stamp the settlement." 

Andrew Gavil, a law professor at Howard University, agreed. "There's no indication there's going to be a major reworking, but there is some reason to believe that a rubber stamp is not in order, either," he said. 
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 California; Microsoft Expected to Settle With Burst; The software giant denies wrongdoing, but experts note that it's been eager to make out-of-court deals lately.

From Associated Press

For months, executives at Microsoft Corp. and Burst.com Inc. discussed Burst's technology for speeding the transmission of movies and sound over the Internet.  The talks went nowhere, but Microsoft ultimately developed multimedia technology of its own, code-named Corona, prompting Santa Rosa, Calif.-based Burst to sue Microsoft on charges of theft and anti-competitive behavior. 
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Motz is not new to Microsoft lawsuits. In December, he ordered Microsoft to ship Windows with the latest version of Sun Microsystems Inc.'s Java programming language. The preliminary injunction was later overturned on appeal, though the case itself is pending. 

Bob Lande, director of the American Antitrust Institute in Washington, said Motz's past actions indicate that the judge is leery of Microsoft's arguments. 

"This judge hasn't believed them in the past, so he's going to approach their arguments with a bit of skepticism," Lande said. 
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 Microsoft may seek deal in Burst technology lawsuit

BRIAN WITTE

Associated Press

Microsoft may seek deal in Burst technology lawsuit  By BRIAN WITTE Associated Press 
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Motz is not new to Microsoft lawsuits. In December, he ordered Microsoft to ship Windows with the latest version of Sun Microsystems Inc.'s Java programming language. The preliminary injunction was later overturned on appeal, though the case itself is pending. 

"This judge hasn't believed them in the past, so he's going to approach their arguments with a bit of skepticism," said Bob Lande, director of the American Antitrust Institute in Washington. 
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 BC-Microsoft-Burst, Bgt

BY BRIAN WITTE

AP

BALTIMORE (AP) _ For months, executives at Microsoft Corp. and Burst.com Inc. discussed Burst's technology for transmitting movies and sounds over the Internet more quickly.  The talks went nowhere, but Microsoft ultimately developed multimedia technology of its own, code-named Corona, prompting Burst to sue Microsoft on charges of theft and anticompetitive behaviour. 
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Motz is not new to Microsoft lawsuits. In December, he ordered Microsoft to ship Windows with the latest version of Sun's Java programming language. The preliminary injunction was later overturned on appeal, though the case itself is pending. 

Bob Lande, director of the American Antitrust Institute in Washington, said Motz's past actions indicate the judge is leery of Microsoft's arguments. 

"This judge hasn't believed them in the past, so he's going to approach their arguments with a bit of skepticism," Lande said. 
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...in the class-action suit.

"The idea that you can do better than the largest settlement in the history of antitrust boggles the mind," says Robert Lande, an antitrust professor at the University of Baltimore School of Law. "That settlement was for an immense amount of money. By ...
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...not used to being in a situation where they are not going to be the boss," he said. "Some of them find that to be an awkward situation."

 Bob Lande, a law professor at the University of Baltimore, said Microsoft Chairman Bill Gates dazzled a courtroom audience ...
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