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Sample Student Family Law Final Exam 

[This is a sample “A” exam. It is neither perfect nor the only example of an “A” exam.  

There was some variation in the way students successfully approached some 

of the questions and I have noted alternative approaches in brackets.]

Question I:

(1)(a)
I would advise the judge that under the Constitution, Jimmy is guaranteed equal protection and due process rights as an unmarried father.  The rights of unmarried fathers turn on the status of their relationship to the child.  In the present case, if Jimmy is the biological father as he is believed to be, and Jimmy treats Anne as his child for all purposes, he would have the status somewhere between biological fatherhood and legal fatherhood.  The strong ties between Jimmy and his child parallel the situations in Stanley v. Illinois and Caban v. Mohammed.  In the former, it was determined that an unmarried father has the due process right to a hearing regarding a finding of unfitness before his child can be taken away.  A finding that a parent is unfit is necessary for adoption when the parent will not consent to the adoption.  In Caban, it was determined that a state law that does not allow an unmarried father who maintained a substantial relationship with his child and admitted his paternity to veto the adoption of that child is an Equal Protection violation.  This strongly resembles the present case where Jimmy admits to paternity, maintains a substantial relationship with his daughter, and does not want the adoption to take place.  In situations where the “Biology Plus Test” (unmarried father having a substantial relationship and admission of paternity) is not met, the unmarried father is not afforded the same constitutional protections.  This is illustrated in Lehr v. Robertson, where only a biological relationship was not enough to garner constitutional protection, and in Quillon v. Walcott, where some distant relationship was established and a biological relationship was present.  In the instant case, Jimmy should be protected from having his child adopted against his will because of his relationship with his child and biological fatherhood status.


[If assumption that Jimmy was social father only, students got credit for providing alternative analysis.]

(1)(b) Private parties can enter into agreements that relate to property division, alimony, child support, etc. and they are enforceable by a court.  However, if the agreement relates to provisions regarding children, the parties cannot limit the court’s ability to modify the agreement in an order.  Furthermore, any agreement about child support payments must comply with that state’s child support guidelines.  

Here, Mary Jo and Jimmy agree to $250/month in child support.  Using the attached Child Support Worksheet, both Mary Jo and Jimmy have a monthly actual income of $4000, as the guidelines in state X, which are identical to Maryland’s, use gross income (§12-201) rather than net income, so Jimmy’s attachments for outstanding loans will not be factored in.  There are no other deductions, since there is no alimony, no pre-existing child support actually paid, and no health insurance premium since Jimmy’s employer covers all the costs.  Thus, the combined adjusted actual income is $8000 and each have a 50% share.  Under the guidelines table, the basic child support obligation for one child would be $929.  There are no additional expenses under 4a, 4b, or 4c and thus the total child support obligation would be $929, with both Mary Jo and Jimmy obligated for $464.50.  Since Jimmy is the non-custodial parent, the recommended child support order would be that he pay $464.50 a month.

Mary Jo and Jimmy have agreed to $250/month, which is less than the guidelines amount.  The guidelines were created to provide a uniform and predictable result and move away from the earlier discretionary standards.  Thus, under § 12-202, there is a rebuttable presumption that the guideline amount is the correct amount of child support and any deviations from the guidelines must be substantially justified.  In order for the court to deviate from the presumed amount of $464.50, the parties, particular Jimmy, would have to show that application of the guideline amount would be unjust or inappropriate.  To rebut the presumption, Jimmy can ask the court to consider several factors.  However, all of the statutory factors relate to financial considerations for the benefit of the child under existing separation or property settlement agreements or the presence of other children in the household to which a duty of support attaches.  None of these factors are present in Jimmy’s case and therefore, he has no grounds to ask for deviation from the presumptive amount.  The court should not rubber stamps and approve of the parties’ agreement as it relates to children and does not comply with the applicable child support guidelines.

(1)(c) The Maryland statute that deals with the issue of whether a man can revoke his status as a biological father is 5-1038(a)(2).  In pertinent part, this statute provides, “A declaration of paternity may be modified or set aside…if a blood or genetic test…establishes the exclusion of the individual named as the father in the order. [However], a declaration of paternity may not be modified or set aside if the individual named in the order acknowledged paternity knowing he was not the father.”  Under this statute, Jimmy would be entitled to a blood/DNA test because at the time of the agreement, Jimmy had no reason to believe that he was not the father. If the DNA test excludes Jimmy as the father, his consent to paternity would be set aside and he would not have to pay any future child support or existing arrearages.

The other alternative is the approach under the Uniform Parentage Act.  Section 6 of the Uniform Parentage Act provides that a revocation of paternity action can be brought if: (1) The action is brought within a reasonable time after obtaining knowledge of relevant facts, (2) The action is brought within 2 years or less of the child’s birth, AND (3) The action is in the best interest of the child.  Under this approach, Jimmy would be barred from bringing the action because the action was not brought within 2 years of Anne’s birth.

Since State X has not ruled on this issue, the Judge would want input on which approach best serves the policies behind paternity actions (i.e. which approach is better in general, not just as applied to the facts of this case).  The goals of paternity actions are: (1) protect children, (2) protect the State from having children become wards of the State, and (3) protect the interests of unmarried fathers.  Next, I will compare the two approaches in terms of how each satisfies these three goals.

First, as to the goal of protecting children (i.e. making sure children are adequately supported), I think the UPA approach is superior because of is requirement that the action must be in the child’s best interest.  In essence, under the UPA approach, the focus is on the child.  As to the second goal, the UPA approach is also superior to the MD approach because the circumstances under the UPA under which a father can revoke his paternity are more limited than under the MD approach.  Finally, as to the third goal, the MD approach more fully protects the interest of unmarried men in not having to pay child support when the child isn’t his.  The reason for this is that under the MD approach, there are more circumstances (time-wise) in which a man can seek to revoke paternity of a child.  And, at the same time, the MD statute isn’t too lenient since it has what I term a “fairness” provision: the man can’t revoke his paternity if he acknowledged paternity knowing he wasn’t the father.  After comparing the approaches, I think that the UPA wins out over the MD approach because the UPA better serves two goals of paternity actions, while the MD approach only serves on goal better.

[Students who found the MD statute a better approach also got full credit as long as they analyzed the impact on all relevant interests – the child, the father and the State.]

Question II:

(a)  In distributing marital property, the courts in Maryland follow an equitable distribution standard.  A three-step process is followed.  The first step involves the classification of the parties’ assets (§ 8-203).  The following is a breakdown of Bob and Martha’s assets:

	ASSET
	TITLE
	VALUATION
	MARITAL/NON-MARITAL

	Marital Home
	T/E
	FMV-debt

$500K – 100K = $400K
	Marital

	Stock
	W
	$40K
	Non-Marital

	Book Collection
	H
	$50K
	Marital

	Pension
	H
	$100K
	Marital

	Bob’s Car
	H
	$30K
	Marital

	Martha’s Car
	H
	$20K
	Marital


Irrespective of title, any property acquired during the marriage, with the exception of property acquired by gift or inheritance, or traceable to either, is marital property (§ 8-201(e)).  The home is marital property because it is titled as tenants by the entirety.  The book collection and cars are also marital property since they were acquired during the marriage.  Although the husband may argue that the book collection was a gift, the collection was acquired in lieu of bonus compensation through his employment during the marriage so it is marital property.  The cars were acquired during the marriage and are marital property.  Even if Bob had given Martha the car for a present, it would still be marital property because the statute only excludes third-party gifts.  The pension is 100% marital property because Bob’s work for this employer occurred during the marriage. Finally, the stock is Martha’s non-marital property because it was acquired before the marriage.  The stock split would qualify as passive appreciation unless Martha or Bob took any active measures in the appreciation of the stock, at which point it would become marital property.  In this case, however, it seems that this was passive appreciation and the stocks therefore remain non-marital property.  

The second step involves the valuation of the property (See supra Table; see also § 8-204).  The total marital property is $600,000, with $400,000 for Bob, and $200,000 for Martha.  This creates a $200,000 differential.

The third step involves distribution of the property (See § 8-205).  Courts seek equitable division of the property.  While this does not necessarily mean equal, the property division in this case (without court intervention) does not seem equitable for Martha.  The courts look to a set of factors to determine how the property will be divided.  These factors take into account the goals of equitable division:  fairness, compensation for contributions to the marriage, supporting the needy spouse, and punishment/reward.  First, as to the contributions of each party, although Bob financially supported the family, Martha is college-educated and stopped working at her husband’s request when her first child was born.  Therefore, for 12 years, she has made significant non-monetary contributions to the well-being of the family.  This weighs heavily in favor of her receiving a monetary award.  Although the specific age of the parties is unknown, it can be assumed that they are young enough to financially care for themselves, thereby weighing against a monetary award for Martha.  Further weighing against Martha is her non-marital property including $40,000 in stocks and her alimony award.  Bob’s salary, however, is $90,000/year, thereby lessening the effect of her non-marital property.  In addition, Martha has been unemployed for 12 years and is likely to need teacher recertification.  Although Martha initiated talks of separation, Bob eventually consented, and it does not appear that one party significantly contributed to the estrangement.

As to the acquisition of the specific marital property, Bob was the substantial money contributor to the family and his efforts acquired the largest assets.  Bob acquired his book collection over the last few years as the equivalent of a year-end bonus.  In addition, he has contributed to his pension since beginning his job in 1991.  Finally, the cars seem to have been acquired some time ago because both car loans have been paid off.

In analyzing these factors, the court has the power to transfer ownership of an interest in a pension-like asset, grant a monetary award, or both.  This case seems to warrant at least a 50/50 distribution since neither party was at fault for the estrangement, the marriage lasted 13 years, and Martha’s financial status is currently significantly less than Bob’s.  Although Martha will receive alimony, this will only consist of $48,000 over the four year period.  In addition, this is rehabilitative to address the fact that she has been unemployed for so long.  In order to equitably compensate Martha, she is owed $100,000.  The equitable division in this case seems to be a 50/50 split.  Had Martha not had her own non-marital property or if she were unable to work, the monetary award may be greater.  Recognizing the aforementioned goals of equitable division, the court is therefore likely to grant a monetary award of $50,000 and transfer 50% of ownership ($50,000) of the interest in Bob’s pension to Martha.  Maryland law has a preference for the if, as, and when approach to pension plans as opposed to a lump sum award.  This approach delays division until the employee spouse receives payment.  The court may not transfer the ownership of personal or real property from one party to the other except in a pension-like asset.  Therefore, neither the house, books nor the cars can be transferred to Martha, thereby making a monetary award necessary.

In addition, courts make a special consideration with respect to the family home, focusing on the best interest of the children to avoid disruption.  The custodial parent of minor children may be granted use and possession of the home for up to 3 years provided that the house was used as the principle residence when the parties lived together, it was owned or leased by one or both parties at the time of divorce, and it will be used as principle residence by the custodial parent and the minor children.  All factors are met in this case since the Towson home was owned as tenants by the entirety and it was purchased early in the marriage.  The court looks to best interest of the child versus hardship to the non-custodial parent.  In this case, it seems that the best interest of the children would allow Martha and the children to get use and possession of the home for 3 years.  After 3 years, the court will partition and sell the house and appoint a trustee for it.

(b)  If Bob wins the lottery after the divorce, the divorce judgment provisions described above will not be affected.  Marital property division only affects property acquired during the marriage, ending at the time of divorce. (Cf. Alston, where the lottery was won prior to divorce).

In addition, it seems unlikely that Martha’s alimony will be adjusted.  The purpose of alimony in Maryland is rehabilitative.  Since Bob won the lottery 3 years after their marriage, the alimony was only to last one additional year.  At this 3-year point, Martha is likely to have found a job and begun supporting herself.  If she does want to request modification, however, the request must be made during the term of order, in this case, 4 years.  The court may modify the amount as circumstances and justice require.  It seems unlikely that a court would grant this modification since the goal of this alimony is rehabilitation and need rather than compensation.  Alimony is not intended as a way of giving Martha the benefit of Bob’s economic good fortune after the marriage has ended.

It seems that Martha’s best chances for modification are with respect to child support.  Under Maryland law, a child support order may only be modified by a “material change of circumstance” (§ 12-104).  This case would certainly qualify under these limitations since Bob was previously making $90,000/year, and now, with the lottery annuity, he will be making $690,000/year, an increase of $50,000/month.  Section 12-201 provides a very broad definition of income, including such earnings as lotteries.  In addition, if the combined parental income exceeds $120,000/year, the guidelines end and the court takes a discretionary approach rather than extrapolating from the guidelines (§ 12-204(d)).  The Kentucky Court of Appeals in Downing addressed a situation where the income exceeded the guidelines, holding that the primary factor should be the child’s needs.  Specifically, the court stated their “3 Pony Rule”: “child support must be set in an amount which is rationally related to the needs of the children.”  Therefore, while the court will consider a modification, the children’s needs will be the primary factor.  Such a limitation on support can be rebutted be reexamining the income shares approach.  Because both parents divide the obligation in proportion to their incomes (§ 12-204), the children have an equal right to share in each parent’s income.  The court may not retroactively modify a child support award, so I would further advise Martha to file the motion quickly in order to readily modify the award in accordance with Bob’s new income.

Question III:

The custody approach I would use would resolve this custody dispute in favor of the mother.  First, in third-party custody disputes, I would apply an unfitness standard similar to that of Maryland, with a presumption that it is in the best interest of a child to be in their parent’s care unless they are unfit, or there are other “extraordinary circumstances.”  I believe this is an appropriate standard consistent with both constitutional principles and family law policy.  It follows the Piece, Meyer, and Troxel line of cases which define the fundamental right to parent a child and make decisions for that child.  It also serves to keep natural families intact and does, to some extent, examine what is in the best interest of the child by looking into a parent’s fitness and extraordinary circumstances.

The first issue becomes whether the mother is unfit.  One issue is that she had various affairs with men and smoked marijuana while at college.  The Constitution requires a nexus test to determine if either of these should be considered in a custody award.  The affairs would probably not harm the children, depending on the number of men she plans to have around the children in the future, however their mother smoking marijuana could harm the children and would be a factor to consider.  While it may be a factor to consider, smoking marijuana and dating at college does not, in itself, seem so harmful as to deem her unfit and take away her children, unless she continues smoking and it impacts the kids.  It is, in fact, similar to behavior of President Clinton and no one took his child away.  There is no indication from the fact pattern that she plans to continue this behavior, and it is typical behavior for college students while away. Although she has little or no regard for conventional norms, a nexus would also need to be shown for that to be a factor in custody consideration.  The circumstances as a whole do not seem to indicate that she is unfit and should lose her children.  She is a highly intelligent woman capable of managing her own life, and admirably took steps to make a better life for her children.

The next issue involves extraordinary circumstances, which can be third party parenting relationships with a child.  Roy did have the children for two years, but with the agreement that he give them back.  Laura still went to see her kids every weekend, so it is not as if she abandoned them or they do not know who she is anymore.  Therefore, Roy did not have exclusive parenting rights as Laura was still a major force in their lives.  It would be a different situation if Roy had the children for a longer period of time, with no contact with their mother.  Simply because Roy’s home may be a better place for them does not necessarily mean that the court can suddenly grant custody to Roy.  The natural parent of a child is still presumptively the best place for that child.  In these circumstances Roy would first need to prove that Laura was unfit.  The fact that the children want to stay with him is a factor to consider, but I would give it little weight because they are very young and immature.

I would want to grant visitation to Roy, under a best interest standard. He has been their primary caregiver for the past two years, and even though their mother has visited every weekend it would be very disruptive to remove them completely from their surroundings and from Roy as well.  I would grant him standing because he has lived with the children for two years in a parental role.  Troxel would, however, be a consideration in this visitation, and deference would have to be paid to Laura’s wishes if she proposed a visitation schedule.  If Laura was to completely deny any visitation request by Roy, it would seem unreasonable after she left her children with him for two years, and because it would be unreasonable itself, I would order it against her wishes.  The visitation schedule would have to be reasonable itself, perhaps one weekend per month, which seems like a minimal intrusion into Laura’s relationship with the children.  It would likewise be in the best interest of the children because Roy is a good influence on them and it would make the transition back to their mother go more smoothly and with less disruption in their lives.  After Troxel, however, it seems that the Supreme Court has ignored a best interest standard in favor of the wishes of a natural parent, even if it may be harmful to the children.  So under that precedent it may be difficult to grant any visitation to Roy without it amounting to a violation of Laura’s constitutional rights.  But I think this approach is most consistent with both constitutional principles and sound family law policy.

_________Mary Jo_________________


In the Circuit Court for ____State X_____________

v.






Case No.___________________________________

_________Jimmy__________________

	WORKSHEET A – CHILD SUPPORT OBLIGATION:  SOLE CUSTODY

	

	Children
	Date of Birth
	Children
	Date of  Birth

	Anne
	12 yrs. Old 
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	Mother
	Father
	Combined

	1.  MONTHLY ACTUAL INCOME (before taxes)


	$4,000  
	$4,000  
	

	a. Minus pre-existing child support payment

actually paid
	-0 
	                -0
	

	b. Minus health insurance premium (if child 

is included)
	-0
	                 -0
	

	    c.        Minus alimony actually paid
	                   -0
	                 -0
	

	    d.        Plus/minus alimony awarded in this case
	                +/-0
	              +/-0
	

	2. MONTHLY ADJUSTED ACTUAL INCOME


	$4,000  
	$4,000 
	$8,000 

	3.   PERCENTAGE SHARE OF INCOME (Line 2  

      Each parent’s income divided by combined  

      income)
	             50  %
	          50   %
	

	4.   BASIC CHILD SUPPORT OBLIGATION

     (Apply Line 2 Combined to Child Support   

       Schedule)
	
	
	$929 

	a. Work-related child care expenses

Code, FL, §12-204 (g)
	
	
	                        +0

	b. Extraordinary medical expenses

Code, FL, §12-204 (h)
	
	
	                        +0

	c. Additional expenses

Code, FL, §12-204 (i)
	
	
	                        +0

	5.   TOTAL CHILD SUPPORT OBLIGATION

       (Add lines 4, 4a, 4b, and 4c)
	
	
	$929

	6.    EACH PARENT’S CHILD SUPPORT

      
 OBLIGATION (Multiply line 3 times line 5   

        for each parent)
	$464.50 
	$464.50 
	

	7.    RECOMMENDED CHILD SUPPORT 

       ORDER (Bring down amount from line 6

       For the non-custodial parent only.  Leave

       Custodial parent column blank.)
	                    $
	$464.50   
	

	Comments, calculations, or rebuttals to schedule or adjustments if non-custodial parent directly pays extraordinary expenses:

	PREPARED BY:
	DATE:
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